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NMPOBJIEMbI NOHATUMHOIO ANMAPATA
WHBECTUL{NOHHOI0 3AKOHOJATEJIbCTBA PECITYBJIUKU
KA3AXCTAH W UX BJINAHUE HA PACCMOTPEHME
WHBECTULINOHHbBIX CITIOPOB

B craree nmaercs TeopeTHMUECKHMH aHaNIHM3 COACPIKAHUSA
WHBECTUIMOHHBIX CIOPOB, MOPSAAKA HMX YPETYIUPOBAHUSA U
MIPEJIOKESHHUS 110 PEIICHUIO BBISBICHHBIX MPABOBBIX MPOOIEM.

WHBECTUITMOHHBIE CIIOPHI HMEIOT CICIU(UKY. XapaKTepPHOM
YEpTOl WHBECTUIMOHHBIX CIIOPOB SIBJISIETCS B3aMMOCHCTBHE,
KOHKYpPEHLIUSI ¥ TPOTUBOOOPCTBO IMyOMMYHO-MPABOBBIX U
YacTHONPaBOBbIX (hakTopoB. Kaxmas kareropus  WHBECTH-
LIMOHHBIX CIIOPOB — CIIOPHI, CBSI3aHHBIE C I0ITyCKOM MHBECTHULIHM,
peanu3auuell HMHBECTULIMOHHOIO IIPOEKTa, IPEKPAILICHUEM
WHBECTUIIMIOHHON JIESITETbHOCTH — IMEET CBOU OCOOCHHOCTH.

B mpaBoBOM perynupoBaHMH paccMaTpuBaeMon oOiactu
OTHOILICHUH HAa MEXIYHApPOJHOM W BHYTPHUTOCYIAPCTBEHHOM
YPOBHE UMEIOTCS MHOTOYHMCIIEHHBIE TPOOEIBI U KOJUTU3HH.

M.A. AKMIMBEKOBA,

aokroparr PhD Kacrmiickoro o
Ob1wecTBenHOr0 yHHBepCHTeT Kniouesvie  cnosa:  Bepxoemwiti  Cyo,  2ocyoapcmeo,

UHBECMUYUOHHDIIL cnop, UHeeCmuyuu, uHeecmop,
UHBECIMUYUOHHDBIL CYO0, UHBECTMUYUOHHASL 0esIMeTbHOCIb, NPABocyoue, NOOCYOHOCHb, CYO.

[IpuHuMn BepxoBEHCTBa CyIE€OHON BJIacTH B CHCTEME TIOCYJapCTBEHHOM 3aIIUThI
IIPaB IPakJlaH OTHECEH K pa3psily KOHCTUTYLMOHHBIX IIPUHIUIIOB, TIO3TOMY B YCIIOBUAX
CTPOMTENBCTBA AEMOKPATHUECKOro o0llecTBa U IMpaBoBOro rocygapctsa B Kazaxcrane
BaKHas POJb NPHUHAICKUT CyHY, OT ACATEIBHOCTH KOTOPOTO 3aBHCHUT HaJyleKalias
3alIUTa U BOCCTAHOBIIEHHUE MpaB TpakJaH. MHOrMe HOBOBBEICHHUS B 3aKOHAX OOPETAIOT
’KH3HB OJarojaps Cyny M MpoXOAsT UCIBITAHUE B CyIeOHOM mpakTuke.'

I'paxknanckuM nporieccyanbHbIM KoziekcoM Pecryommkn Kazaxcran ot 31 okTs10ps1 2015
rojia MpeyCMOTPEHO CYIOPOM3BOICTBO [0 MHBECTHIIMOHHBIM criopam.” Ha Hat B3z,
YUpEKICHUE CTIeUAIN3aLUH CyI€OHBIX UHCTAHIUH 10 PACCMOTPEHNIO MHBECTULIMOHHBIX
criopoB 370 6onbioi mar Brnepen. T.E. KayabipoB oTMeTni, 4To B 11eJIOM CUCTEMA cTaja
OoJiee Mpo3payHoOM U MpesICKa3yeMoi, YTO HEMAJIOBa)KHO JIJIs [TPABOCY/IUS TAKOW CTPaHBbI,
kak KazaxcraH, npuBiiekaroleii BHUMaHie HHBECTOPOB CO BCEro Mupa.’

© M.A. AkumbekoBa, 2017

'KumikembaeB A.Bb. HezaBrcuMoe mpaBocyane Kak rapaHTus 3alluThl npaB JuaHocTH // [IpaBo u rocy-
napctBo. Nel (54).2012. C. 86.

TpaxkaaHCKHI TpoLeccyaibHblil koneke Pecnyomuku Kasaxcran ot 31 okrsaopst 2015 roma Ne 377-V
3PK // «Kazaxcranckas mpaema» ot 03.11.2015 1., Ne 210 (28086); «Eremen Kazakcran» 03.11.2015 x.,
Ne 210 (28688); Benomoctu ITapmamenta PK 2015 1., Ne 20-VI, ct. 114.

SKayneipo T.E. Ilnan nHaumm ymydmaer Bcio cyneOnyro cucremy. URL: http://www.zakon kz
(23.10.2017 ).
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[lo ucreyennu roma ¢ MOMEHTa BHEAPEHUsT HOBOIO BHUJA CYIONPOU3BOACTBA I10
VMHBECTUIIMOHHBIM CIIOpAaM MOXKHO BBIIBUTH MPOOJIEMHBIE BONPOCHI M HEAOCTATKH
IIPABOIPUMEHEHUS B LIEJSIX JAJIbHEHMILIET0 COBEPLICHCTBOBAHUS 3aKOHOJATENIBCTBA B ATON
chepe.

OnpeneneHHyo TPYAHOCTh MBI YCMaTpuBaeM, MPEkKe BCETO, B TOM, YTO HU TEOPHUs,
HU 3aKOHOZATEJIb HE MOT'YT B HACTOAILEE BPEMsI OIIEPUPOBATh OJUHAKOBBIM M OJJHO3HAY-
HBIM NOHSTUIHBIM aNapaToM WHBECTULMOHHOIO CIIOpa.

[Ton WHBECTHUIIMOHHBIMH CIOpaMH B IIHPOKOM CMBICIIE TOHUMAIOTCS JIIOObIE
CTOpbI, CBSI3aHHBIE C HMHBECTULHUAMH. DTO MOTYT OBITH CHOpPBI 3KOHOMHYECKOTO,
TEXHUYECKOTO, TEXHOJIOTUYECKOT0, aIMUHUCTPATUBHOTO U ITPABOBOI'0 XapaKTepa MEXIy
pa3nuuHbIMU cyObekTaMu. [IpuueM sKOHOMUYECKUE, TEXHUUECKUE, TEXHOJIOTHYECKUE U
aJIMMHHUCTPATUBHbBIE CIIOPHI MOTYT UMETh CaMOCTOSITENIbHBIN XapakTep, a TaKk ke MOTYT
SBJIATHCSI COCTABHOM YacThIO MPABOBOTO cropa.”

CornacHo crarbe 25 Bammarronckoit koHBeHIMH «OO0  yperyaupoBaHHH
MHBECTHLIMOHHBIX CIIOPOB MEXAY roCylapcTBaMH, (GU3MUECKUMU WIH FOPUAMYECKUMHU
JUIIAMU JIpyTUX TocynapctB» oT 18 mapra 1965 r, paruduuupoBaHHON 3akoHOM
Pecny6nmuku Kaszaxcran ot 9 uronst 2004 roga, K MHBECTUIIMOHHBIM CIIOPAaM OTHOCSITCS
IIPaBOBbIE CIIOPbI, BO3HHUKAIOIINE HEMOCPEICTBEHHO W3 OTHOLIEHWH, CBSI3aHHBIX C
MHBECTULMSAMHU, MEXAYy MPUHUMAIOIIUM TOCYyJapCTBOM M JIMLOM ((PU3NYECKUM HIIU
IOPUINYECKIM) IPYTOTO TOCYIapCTBa.’

B ka3zaxcTaHCKOM 3aKOHOJATE/IbCTBE TEPMUH «UHBECTUIMOHHBIA CIIOP» MPSMO
npexycMoTpeH B 1. 1 ¢T. 296 [Ipeanpunumarensckoro koaekca Pecnyonuku Kazaxcran.
B coorBeTcTBHM ¢ JAHHOW HOPMOW MHBECTULMOHHBIN CIIOP — 3TO CIOP, BBITEKAIOLIUN U3
JIOTOBOPHBIX 00513aTEIHCTB MEX Ty UHBECTOPAMH, B TOM YHCIIE KPYTTHBIMUA HHBECTOPAMH, U
rOCyJIapCTBEHHBIMU OPTaHAMU B CBSI3U C MHBECTHIIMOHHOM JIESITEIbHOCTHIO HHBECTOPA.®

M.K. CyneiiMEHOB OTMEYaeT, 4YTO HCXOAs W3 TOJOKEHUN JTaHHOW HOPMBI,
VHBECTULMOHHBIE CIIOPHI JOJIKHBI OTBEYATh JBYM IPU3HAKAM:

1) 3TO mOrOBOpHBIE 00s3aTENHCTBA NHBECTOPA U TOCY/IAPCTBA;

2) 5TH 00513aTENbCTBA CBSI3aHbI C HHBECTHLIMOHHOM JeSITeNbHOCTBIO HHBECTOpA.’

A K. KpigpipbaeBa cUMTAET, 4YTO MHBECTUIIMOHHBIH CIIOp XapaKTepU3yeTCsl HATMUUEM
CJICAYIONIMX KBATN(UIUPYIOIIUX MPU3HAKOB:

1) ocoOGbIM COCTaBOM YYaCTHHKOB — TOCYAApCTBEHHBIH OpPraH C OJHON CTOPOHBI U
WHBECTOP C APYTOH,

2) cnenuQuKol IpeaMeTa pacCCMOTPEHHSI — CBSI3aHHBIN ¢ UCTIOTHEHHEM 0053aTeIbCTB
10 IOTOBOPY Ha OCYILECTBIEHUE NHBECTHULINH;

*Kpymnko C.. MTHBECTHUIIMOHHBIE CITOPI MEKY TOCYTApCTBOM M HHOCTPAHHBIM HHBeCTOpOM. Jlucc. ...
Ha COMCKaHME YYEHOU CTeNeHu KaH. opua. Hayk. M., 2002. C. 28.

SBammHrToHCKast KOHBEHIHUsT «O0 yperymHpoBaHHH HHBECTHIIHOHHBIX CITOPOB MEXIY TOCYAapCTBaMHU,
(U3MUECKIMHU WK I0PUANYECKUMHE JIMIIAMH JIPYTUX rocyaapcts» oT 18 mapra 1965 r. URL: http:/www.
miripravo.ru (23.10.2017 ).

‘IIpennpuauMarenbckuii Kogaeke Pecnyonuku Kazaxcran ot 29 oktsopst 2015 roma Ne 375-V 3PK /
«Kazaxcranckas npasaa» ot 03.11.2015 ., Ne 210 (28086); «Eremen Kazakcran» 03.11.2015 x., Ne 210
(28688); Bemomoctu ITapnamenta PK 2015 1., Ne 20-1II1, cT. 112.

"CyneiimenoB M.K. VHBeCTHIIMOHHBIE CIIOPHI: 3apyOCIKHBIN OMBIT U 3aKOHOMATeIbCTBO Kazaxcrana.
URL: http://www.zakon.kz (23.10.2017 ).
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3) 0cOOBIM MOPSIIKOM YPETYAHPOBAHUS — COONIOICHHEM 00s13aTeIbHOTO JOCYIeOHOro Mo-
psiika pa3pelieHusl cropa IyTeM MPOBEAEHHS IIEPErOBOPOB, B TOM YMCIIE C IPUBICYEHUEM
AKCTIEPTOB WIIH ITyTEM OOpAIICHNUS K MHBECTUIIMOHHOMY OMOYJICMEHY.®

W3 anammza m. 1 ct. 296 Ilpeanpunumarensckoro kojpekca PecnyOmuku Kazaxcran
BBITEKAET, YTO OJHMM M3 MPU3HAKOB HHBECTUIMOHHOIO CIOpa SBISAIOTCS JOTOBOPHBIE
00s13aTenbCTBa MIHBECTOpA M rOCyIapcTBa. JJoroBopHOe 00513aTeIbCTBO BOSHUKAET MEXK LY ABYMSI
PaBHONpPABHBIMU CyObeKTaMU. MexX Iy TeM TPYJHO Ha3BaTh MHBECTOPA U YNOIHOMOYEHHBIN
OpraH [0 UHBECTULIMSAM PaBHOIPABHBIMU CyObeKTaMH. [l0CTaTOuHO BHUMATEIBHO IOCMOTPETh
Ha cT. 281-293 Ilpennpunumarensckoro kopekca PecmyOmuku Kazaxctan o mnopsjake
NpeOCTaBICHUS MHBECTUIIMOHHBIX TpeepeHIINii, YTOOBI TIOHATD, YTO TIEpe/l HAMU OOBIYHBIC
aIMUHUCTPATUBHBIC OTHOILICHHS, TAKKE XKE, KAK HAJIOTOBBIE, TAMOXKECHHBIC H ITpoYHe.’

CnenoBarenbHO, MOXKHO IMPEAIIONIOXKHUTh, YTO HE BCErla MHBECTULIMOHHAS AEATEIbHOCTD
OCHOBaHAa Ha JOTrOBOpE MEXIy HHBECTOPOM M TOCYJapCTBEHHbIMH OpraHamu. Takum
00pazom, onpesienieHne HHBECTULIMOHHOTO CIIopa, AaHHoe B [IpeanpuHuMarebckoM KoJekce
PecnyOmuku Ka3zaxcTaH, KOpeHHBIM 00pa3oM pacXoguTCs C MOHATHEM, 3aKpPEIICHHBIM B
MEKYHApOJAHOU KOHBCHLIUU.

JIeNCTBUTENBHO, TPYIHOCTH MpPU pa3peliCcHUH WHBECTULMOHHBIX CIIOPOB CBSI3aHBI C
Pa3IMYHBIM TOJKOBaHMEM TEPMUHOB, IPMUYEM HE TOJBKO B PA3HBIX MPABONOPSIKAaX, HO U
B paMKax OJIHOTO IpaBoropsaka. M3 aHannza 3akoHOIATENbCTBA, CyA€OHON U IOTOBOPHOM
HPAKTHKH CIIELYET, YTO COAEPHKAHNE TEPMUHOB «MHBECTOPY, KMHBECTULIUNY, «OCYIIECTBICHUE
KaluTaJIOBI0KEHUID UMEIOT KIIF0YEBOE 3HAUYCHUE IPU pa3perieHI NHBECTHLIMOHHBIX CIOPOB.
OT TONKOBaHMS TUX TEPMUHOB 3aBUCHUT NMPHMEHEHHE 0COOOT0 MOpsAKA ypErylupOBaHUS
MHBECTULIMOHHBIX CIIOPOB, 00BEM MPEI0CTABIAEMON HHBECTOPY MPABOBOM 3aIUTHI.

B Hacrosiiiee Bpemst Ha TIOKTPUHAJIBHOM YPOBHE HE CYIIECTBYET €AMHOMN KilacCU(pUKauu
MHBECTULMOHHBIX CLIOPOB. B HayuHOI TuTepaType BCTpeyaroTCst pa3IniHble BUIbI U KPUTEPUU
KJaccu(UKaIym.

A.C. KoToB MHBECTULIMOHHBIE CHOpPBI KIACCU(UIMPYET MO COCTaBY YYaCTHHMKOB, IO
OCHOBAaHMSAM BO3HHMKHOBEHMs, IO OpraHy pa3pelieHusl CIOpoB, Mo cdepe AesTeNbHOCTH
uHBecTopa.'”

M.M. borycnaBckuii BCe MHBECTULIMOHHBIE CIIOPBI OAPA3IEIIAET Ha JIBE TPYIIIILL:

1) MHBECTUIIIOHHBIE CIIOPBI MEK1Y HHOCTPAHHBIM YaCTHBIM HHBECTOPOM U TOCY/IapCTBOM,
MPUHUMAIOLINE YaCTHbIE MHBECTULUH.

2) X034HCTBEHHBIE CIIOPBI MEXK Ty IPEAIPUATHAMH C THOCTPAHHBIMU MHBECTOPAMH, C OAHON
CTOPOHBI, ¥ NPEANPUATUAMHU U (GUPMaMU CTPaHbl MECTOHAXOXKIEHHS TAKOTO MPENPUSITHUS C
MHOCTPAaHHBIMU UHBECTHIIMSAMH — C IPYTOM."!

SBrICTyIUICHUE TIpeJIceaTelsl CIeLHAIU3UPOBaHHON cyneOHOi Koiuernn BepxoBHoro cyna Pecriyonu-
ku Kazaxcran KeinsipbaeBoii A.K. Ha 3acenmannn MexayHapoaaoro cosera npu Bepxosaom Cyne Pecmy-
6nmkn Kazaxcran ot 22 despanst 2016 r. URL: http://sud.gov.kz.

°CyneiimenoB M.K. IHBeCTHIIHOHHBIEC CIIOpHI: 3apyOe:kKHBIA ONBIT U 3aKOHOIaTenbcTBO Kazaxcrana.
URL: http://www.zakon.kz (23.10.2017 r.).

"Kotos A.C. MexyHapoqHO-IIPaBOBOE PErYIHPOBaHUE HHBECTULMOHHBIX cOpoB. Jlucce. ... Ha couc-
KaHUE y4YEeHOU CTeNeHH KaH]. :opul. Hayk. M., 2009. C. 44.

""Borycnackuit M.M. MexayHapoqHoe 4acTHOE IpaBo. 5-¢ u3a. nepepad. u nomn. M.: FOpucts, 2005.
C. 162.
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M.A. baparoBa B CBOIO O4Y€pellb TaK)Ke€ HMHBECTHUIMOHHBIC CIIOPHI  IpejaJiaraet
pa3eauTh Ha ABE TPYIIIIbIL:

1) MHBECTUIIMOHHBIE CIOPBI MEXAY TOCYJapCTBOM U HMHOCTPAHHBIM HHBECTOPOM,
BKJIIOYAsl CIIOPhl «O BO3MEIICHHH YOBITKOB, B CiIy4ya€ NPHUUYUHEHHOTO HWHBECTOPY
JEHCTBUSIMU OPTaHOB M JIOJDKHOCTHBIX JIUIT yIIepoay.

2) COpBl MEXy HHOCTPAHHBIM MHBECTOPOM WJIM TPEINPHUATHEM C WHOCTPAHHBIMU
HHBECTHIIUAMH C OpraHaMH rOCyAapCTBa CTPaHbl, IPUHHUMAIOICH HHBECTHIINN.

Msr npuaepxuBaemcst Touku 3penust C.M. Kpymnko, kotopas mpu KiaccupUKaIuu
WHBECTUIIMOHHBIX CIIOPOB HCIONB3YeT KPUTEPUU XapakTepa TpeOOBaHHA, OCHOBAHHS
BO3HHUKHOBEHUS U €€ MpeaMeT.

Ilo xapaxmepy mpebo6aHus WHBECTHIIMOHHBIC CIOPHI IOAPA3JEIAIOTCS Ha:
YaCTHOTPABOBbBIC, MyOIMYHO-TIPABOBBIC U CMEIIIAHHEIE.

YacTHOMpaBOBBIE — 3TO CIIOPHI O BO3MEIICHUH YOBITKOB, O B3bICKAHUU HEYCTOMKH, O
BHECEHUH N3MEHEHNI B MHBECTUIIMOHHOE COTJIAIICHHUE.

[TyOnuuHO-TIpaBOBbIE — B OCHOBHOM 3TO CIOpPBI O COONIONEHWU TNPUHIUIIOB
AKCIPOIPHUALINU, O COOMIOICHNUN TTPUHIIMIIOB BHITUIATHI KOMIICHCAIIUY, YCTAHOBJICHHEIE B
MEXKIYHAPOAHBIX JOTOBOPaX — MEKIPABUTEIBCTBEHHBIX COMMIALIEHUAX O MOOUIPEHUN U
B3aMMHOM 3aIlIUTE KAITUTAJIOBIOKECHHH.

CmemaHHbIe — KaK MPaBUJIO, CIIOPHI, KOTJJa MHBECTOP OJTHOBPEMEHHO MPEIbABISET
TpeOOBaHMS MyOJIMYHO-TIPABOBOT0 M YACTHOTIPABOBOTO XapakTepa (HampuMep: Npu3HaHNe
HEJIETUTUMHON SKCIPONPUALINU C TPeOOBaHUEM BOCCTAHOBIICHUS JIEJIOBOM peITyTalliH).

Ilo ocHosanuto 603HUKHOGEHUSI WHBECTUIIMOHHBIC CIIOPbI MMOAPA3IACISAIOTCS Ha
nBe rpymnmnbl. K mepBoil rpymme OTHOCATCS CHOPbI, CBA3AaHHBIE C OJIHOCTOPOHHUMHU
CYBEpPEHHBIMH aKTaMH FOCYIAPCTBA 10 BMEIIATEIbCTBY B UHBECTULIMOHHYIO A€ TEIbHOCTh
—HU3MEHEHUE YCIIOBUI OCYIIECTBICHUS MHBECTULIMOHHOM JIEATEIIbHOCTH UEPE3 U3MEHEHUS
B 3aKOHOJIaTEJIbCTBE MPUHUMAIOIIETO TOCYIapCTBa, SKCIPONPUALIUS UHBECTULINI; UHBIE
JICUCTBUSA TOCYIAPCTBEHHBIX OPraHOB M JIOJDKHOCTHBIX JIMI[, YIIEMJISIONIME TIpaBa
WHBECTOPOB.

Bropyto rpynmy o0pasyioT CHoOphl, CBS3aHHBIE C MHBECTHIIMOHHBIM COTJANIEHUEM
(IpenoroBOpHbIE CHOPBI, TOJKOBAaHUE YCIOBUNW WHBECTHIIMOHHOTO COTJIAICHUS,
HEUCIIOJIHEHUE WJIM HEHAJJIe)KAlllee HCIOJIHEHUE CTOPOHOW 00s3aTeNIbCTB IO
WHBECTUIMOHHOMY  COIJIAIICHWIO, W3MEHEHHWE HWHBECTHIMOHHOTO  CONNIAIICHUS,
MpeKpanieHue NHBECTUIIMOHHOTO COTJIAIIEHUS).

Ilo xpumepuro npeomema cnopa WHBECTUIIMOHHBIE CIIOPHI TOPA3CISIIOTCS Ha TPH
KaTeropuu:

1) cniopsl, cBsi3aHHBIE C JOMYCKOM MHBECTOPA K OCYIIECTBICHUIO MHBECTULIMOHHOMN
JIeATSIILHOCTH,

2) CTIOpPBI, CBSI3aHHBIE C peaIM3alliell MTHBECTUIIMOHHOTO POEKTA, TO €CTh BOZHUKAIOIITHE
HEMOCPEACTBEHHO MPU OCYIIECTBICHUU WHBECTULIMOHHOM €S TEIbHOCTH;

3) criopsl, CBA3aHHBIC C MPEKPAIIEHUEM WHBECTUITMOHHOM JIEATEITLHOCTH.

ZBaparoBa M.A. HBECTHITMOHHBIC CIIOPHI: TIOHATHE, BHIBI, CIIOCOOBI pasperieHust // 3akoHoaaTeb-
cTBO, 1998. Ne 4. C. 68.

BKpynko C.1. NHBECTHIIMOHHBIE CIIOPBI MEXKY TOCYIapCTBOM W HHOCTPAHHBIM HHBECTOpOM. Jlucc. ...
Ha COMCKaHWE YUCHOU CTeIeH! KaH . 'opua. Hayk. M., 2002. C. 31.
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Takum 00pazoM, MOXKHO €IlIe pa3 MOTYEPKHYTh CIeUU(PUIHOCTh WHBECTUIIMOHHBIX
CIIOPOB, KOTOpasi BbIpa)kaeTcsi B pa3HOOOpa3uM OTHOLICHUH, SBISIOIIUXCS MPEIMETOM
ux peryiaupoBanus. He oOnerdaer paspenieHre WHBECTHIIMOHHBIX CIOPOB U TOT (haxT,
YTO KaX/Iblii MHBECTHULMOHHBIM CIIOp MEXAYy TIOCYIapCTBOM M HHBECTOPOM HOCHUT
MHAUBUAYaIbHbBIN XapaKTep, TaK KaK CIIOPHbIE TPABOOTHOIICHNS UMEIOT MHANBUIYyaIbHOE
IIPAaBOBOE PETYJIIMPOBAHUE, A CIIOP, CBA3AHHBIM C HUMH — WHAMBUAYAJIbHBI MEXaHU3M
pa3peneHusl.

Ocoboro paccmoTpeHusi TpeOyIOT BOIPOCH OMNpEACNEHUS W pa3rpaHudCHHUS
noacyaHocTH. [To MHEHMIO CybH CHIEIIMATTM3UPOBAHHOM cyneOHO Kosierun BepxoBHoro
cyna Pecriyonuku Kaszaxcran XK. Epmaram6eToBOl HECOBEPIIEHCTBO OTACIHHBIX HOPM
[IpennpuHUMAaTENbCKOTO KOAEKCA B YAaCTHU ONPEIENICHUS MOHSITHM «MHBECTULMOHHBIN
CIOp», «WUHBECTULUN», «UHBECTULMOHHASA JCATEIBHOCTBY» IOPOAWIO HEKOTOPYIO
CJIOKHOCTB IPU ONPENETIECHUN MOACYIHOCTHU CIIOpa U pa3rpaHUYeHUN NHBECTULIMOHHBIX
CIIOPOB OT MHBIX, CBSI3aHHBIX C JCATEIBHOCTHIO HHBECTOPA. '

B cootrBerctBum ¢ 4. 4 ct. 27 I'TIK cyx ropona Actansl O NpaBUJIaM CyJa MepBOM
MHCTAHIMM paccMaTpUBaeT M pa3pelllaeT IPaKIAaHCKUE Jela 10 WHBECTULMOHHBIM
cropam, KpoMe niei, noacyasslx BepxoBHomy Cyny Pecnybnuku Kazaxcran, a Takxke
10 MHBIM CIIOpaM MEXJ1y MHBECTOPAMM U TOCYapCTBEHHBIMU OpPTraHaMU, CBSI3aHHBIM C
MHBECTULIMOHHOW JI€ATEIbHOCTHIO HHBECTOPA.

Cyn ropoma AcTaHbl paccMaTpuBaeT CIOPBL, CBSI3aHHBIE C  3aKIIOYEHHUEM,
W3MEHEHUEM, PACTOPKEHUEM HMHBECTULMOHHOTO KOHTPAKTa, CHOPHI O BO3BPAILLECHUU
rOCYAApCTBEHHBIX HATYPHBIX I'PAHTOB, CyMM HAJOIOB M TaMOXCHHBIX IOLUIMH, OT
yIJIaThl KOTOPBIX HMHBECTOP OBbLT OCBOOOXKIEH B COOTBETCTBUU C HMHBECTHIIMOHHBIM
KOHTPAKTOM, CIIOPBI 00 00XKaJIOBaHUM JIEMCTBUI HAJIOTOBBIX M MHBIX KOHTPOJIUPYIOMIUX
OpPraHOB MO JOHAYMCIICHUIO HAJIOTOB U MHBIX IUIATEKEHN T10 PE3yAbTaTaM OCYIIECTBICHUS
MHBECTULMOHHON JI€ATEIBbHOCTH.

Cornacno crt. 28 I'TIK Bepxornsriit Cyn Pecriyonuku Kazaxcran paccmarpuBaeT 1 pas-
peuaeT no npaBuiaM Cyza epBoi MHCTAHIMU T'PaXKJaHCKHE Jieja M0 MHBECTUIIMOHHBIM
CIIOpaM, CTOPOHOH B KOTOPBIX SIBJISIETCSI KPYITHBINA MHBECTOP.

B ropuanueckoil nuTeparype BCTpedaroTcss MHEHHUS 0 ToM, uyTo Bepxosusiii Cyn Pe-
cnyonuku Kazaxcran He JODKEH paccMaTpuBaTh WHBECTHIIMOHHBIN CIIOP, CTOPOHOU B
KOTOPBIX SIBJISICTCS] KPYITHBIA HHBECTOP.

ITo muenuto CanpgsibaeBoii A. pemenue BepxoHoro Cyna PecmyOonuku Kazaxcraw,
BBIHECEHHOE 10 MHBECTHIIMOHHBIM CIIOpaM, HE MOXXET OBITh O0KaJOBaHO B arlesis-
LIUOHHOM ITOPSJIKE, OHO IMOJIIEKUT 00’KaT0BaHHIO JIUIIb B KACCAIIMOHHOM Hopsiike. MOXXHO
IIPEIIION0XKUTh, YTO B TAKOM CUTyallud MHBECTOPY HEBBITOAHO UMETh CTAaTyC KPYIHOIO,
MOCKOJIbKY OH (DaKTHUYECKH JIMIIAETCS MpaBa arneuIAHOHHOTO 00)KaJOBaHUs pPEIICHUs
CyZ1a 10 UHBECTULIMOHHOMY CIIOPY C €T0 y4aCTHEM, a B KACCALIMOHHON MHCTAHLIUHA MOTYT
U O0TKa3aThb B IepecMoTpe Cy/le0HOoro akra. BMecre ¢ TeM, He UCKITIOUEHBI ClTydau, Korjaa
3TO MOXKET OKa3aThCs U MOJOKUTEIBHBIM JIJIs1 KPYITHOIO HHBECTOPA, HAI[PUMED, B CIydae
paspeleHus Cropa B €ro mojib3y, o CyTH, OJHON MHCTAHLUEH.

Taxoke MOYXHO BECTH PeYb O BO3HMKHOBEHMM Yy KPYIIHOTO MHBECTOpAa COMHEHHI B
otHouieHnn otMeHbl BepxoBHbiM Cynom PecrnyOnmkum Kazaxcran kak KaccallmOHHOM

“Epmaramberoa JK. O6 nHBecTUIIMOHHBIX criopax // «Kaszaxcranckas npasma». 09.09.2016 1. C. 22.
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uHcTaHuuei pemenus BepxosHoro Cyna Pecnyonuku Kazaxcran B kauecTBe cyaa nepBoit
MHCTaHIUH.

Takum 00pazoM, BBIIIIEONMCAHHAS CUTYAIHsI IPEACTABISIETCS BeChMa HEOTHO3HAYHOM
Ui KPYIHBIX HMHBECTOPOB, OCYIIECTBISIOMIMX JIeATeNbHOCTh B PecmyOnuke
Kazaxcran."

IIpu 3TOM, CaMU MHBECTOPBI IPEANIOYUTAIOT, YTOOBI UX CIOPHI C FOCYIaPCTBEHHBIMU
opraHamu (BHe 3aBUCUMOCTH OT IPEAMETA CII0Pa) pacCMaTPUBAINCh HE SKOHOMUYECKUMHU
CylaMH B TOM pEruMOHE, Ille¢ OHM paldoTaloT, a B IIEHTpPEe — CIHEIHATU3UPOBAHHBIMU
KOJUIETUsIMU B BepXOBHOM cygie U cyze I. ACTaHBbl.

Opuct Baker & McKenzie — CIS, Limited A. KopoGeifHUKOB OTMETHII, UTO MPH OIIpe-
JICJIEHUU TIO/ICYAHOCTH I 10 UHBECTULMOHHBIM CIIOPaM HY)KHO YUHMTHIBAaTb MHTEPECHI
nHBectopa. Eciu nHBECTOPHI XOTAT, YTOOBI X CHIOPBI pacCMaTpUBAINCh B MHBECTUIIMOH-
HBIX KOJIJIETHAX, 3HAYUT, OHU JEHCTBUTEIBHO PACCYUTHIBAIOT HA TO, YTO TaM OHU ITOJTy4aT
Oosee 0OBEKTHBHOE M CIIPABEIINBOE PACCMOTPEHHE HX CIOpPOB. '

WHble crnopel, BBITEKAOIIME W3 IPABOOTHOLIEHUN C y4YacTUEM HMHBECTOPA, HE
CBSI3aHHBIE C NHBECTULIMOHHOM JESITEIbHOCTBIO, @ TAK)KE CIIOPBI C y4aCTUEM MHBECTOPA,
MOJJIEXKAIIME PACCMOTPEHUIO B YIPOIIEHHOM IPOU3BOACTBE, INOIACYAHBI PalOHHBIM
(ropoackuM) ¥ MPUPABHEHHBIM K HUM cyaaMm (4. 5 ct. 27 I'TIK).

B orBerax Ha Bonpockl BepxoBnoro Cyna PK ot 18 mapra 2016 rona naercs npumep-
HBIW MepeyYeHb TaKuX cropoB. K HUM oTHOCATCS:

— CIIOPBI O JOIYCKE MHBECTOPA K OCYIECTBIECHUIO HHBECTULIMOHHOM 1€ATEIbHOCTH;

— CIIOPBI O MPU3HAHUY HE3aKOHHBIMU JACUCTBUH (0e371eiicTBUS ) JOIKHOCTHBIX JIMIL TO-
CYIapCTBEHHBIX OPTaHOB, HAPYIIAIOIIKX [TPaBa HHBECTOpA (B 00IaCTH JTUIICH3UPOBAHUS,
110 HAYMCJICHUIO HAJIOTOBBIX, TAMOXXCHHBIX U MHBIX 00S3aTEIIbHBIX TUIATeKeH B OIOIKET,
HE CBSI3aHHBIX C JIOTOBOPOM Ha OCYIIECTBIIEHUE NHBECTHUIIHH);

— CIIOPBI O B3BICKaHUM I'OCYIAPCTBEHHBIM OPTaHOM C MHBECTOpA CyMM I10 HajoraMm u
MHBIM 0053aTeJIbHBIM IIaTeXaM B OIO/IXKET, TAMOYKECHHBIX IIaTeXel, He CBSI3aHHBIX C J0-
TrOBOPOM Ha OCYLIECTBJIICHUE UHBECTULN;

— CIIOPHI O IPUHYAUTEIBHOM U3bSITUH UMYILIECTBA MHBECTOPA (HAL[MOHAIN3ALUs, PEK-
BU3MIIMSL) JUIS TOCYAAPCTBEHHBIX HYX/ U BO3MEIIEHHUE YOBITKOB;

— CIIOpBI, CBA3aHHBIE C BO3MELICHUEM MHBECTOPY BpENa B pe3ysbTare W3AaHUs IO-
CYlapCTBEHHBIMHU OpraHaMH aKTOB, HE COOTBETCTBYIOLIMX 3akoHaM PecnyOnuku Kazax-
CTaH;

— MHBIE CIIOPBI MEKTy TOCYNapCTBEHHBIMU OPraHaMU U MTHBECTOPAMM, HE CBSA3aHHBIE C
UCTIOTHEHUEM 00s13aTeNILCTB MO0 JIOTOBOPY Ha OCYIIECTBICHUE NHBECTUIINH.

ITonmHocTseio cormamaemcs ¢ M.K. CyneiiMeHOBBIM OTHOCUTEIBHO €T0 BBICKa3bIBAHMSL:
«OJIHAKO ONPENEIIEHNE MHBIX CIIOPOB, BHITEKAIOIIMX W3 MPABOOTHOLIEHUI C y4acTUEM

5CanzipioaeBa A. [Ipo6ieMbl pacCMOTPEHUSI HHBECTUIIMOHHBIX crtOpoB B Pecmybnuke Kazaxcran. URL:
http://www.zakon.kz (23.10.2017 r.).

'“Kopo0eitHnkoB A. BEICTyIUICHHE Ha KPYIJIOM CTOJIE Ha TeMy: «COBEpIICHCTBOBaHHUE HHCTHTYLIMOHAb-
HBIX MEXaHM3MOB 3aIIUTHI HHBeCTHIMH. HoBemsl 3akononarenscTBa Pecrryonukn Kazaxcran 06 naBectn-
MOHHBIX CITopax U apoutpaxe». Actana, 2016 . URL: http://abctv.kz.

"M HBECTHIIMOHHBIE CIIOPHI: TOACYTHOCTh BepxoBHoro Cyza 1 OTBETHI Ha APyTHe aKTyalbHbIE BOIPO-
cel. URL: http://sud.gov.kz (23.10.2017 r.).
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MHBECTOPOB, KaK HE CBSI3aHHBIX C MHBECTHIIMOHHOW AESITENLHOCTHIO HE OTIMYACTCS
OO0JBIIION YETKOCThI0, NOO BCE MPABOOTHOIICHUS, B KOTOPHIX yYaCTBYET HHBECTOP, TaK
WJIA UHAYE CBA3aHBI WIN BBITEKAIOT U3 HHBECTUIIMOHHOM IesSTeIbHOCTHY. '8

Tonpko mMpaBOMPUMEHUTENIbHAS MMPAKTUKA BBHICBEUMBACT KU3HECIIOCOOHOCTH JIFOOBIX
HOBeJUI. JKU3HEeCmoCOOHOCTh pedOpMBI MO CO3JAHUIO OTACIBHOTO CYIOTPOU3BOJICTBA
[0 MHBECTUIIMOHHBIM CIOpaM, MPEAyCMaTPUBAIOLIEIO PACCMOTPEHHE CIIOPOB C
y4acTHEM HMHBECTOPOB IO MpaBUJaM Cy[a MepBOM MHCTAHIMH CYIOM ropoaa AcTaHbl
U CIelUaln3upoBaHHON cyneOHoM kosuterneil BepxoBHoro Cyna yxe ceiiuac MOXKHO
OTCIIEIUTH TIO CKIIAJBIBAIOIIEHCS CyIeOHOM TPaKTUKE.

Mb1  BOCHONB30BATUCh CTAaTUCTUYECKUMHU  JaHHBIMHM, W3JIOKEHHBIMU  CyIbeH
A. Maiiku6aesoii. JlocinoBHo: «B 2016 romy B cyx ropona AcTaHbel OCTYIHIO 73 aena u
3asIBJICHUSI TIO MHBECTUITMOHHBIM CTIOPaM, U3 KOTOPBIX BO3BpaIieHo — 22. 13 BO3BpaIeHHbIX
22 3asBIECHUM, 8 3asBJICHUSI BO3BPAILECHBI B CBSI3U C HEMOJACYIHOCTBIO Jiefia Cydy ropoaa
AcCTaHblI.

Bcero npousBoacTBomM okoHUeHO 44 nena, u3 HUX 29 ¢ BeiHEceHHeM peweHus, 11 gen
HAIpaBJIeHbI TIO MOJCYAHOCTH, 3 3asBICHHUS OCTABICHBI 0€3 paCCMOTPEHUS, IIPOU3BOJICTBO
o 1 ey npekpaiieHo.

OcCHOBaHUSIMH ~ BO3BPAILCHHUSI  MCKOBBIX  3asBJICHUNA  TOCITY)XWJIH  CIICAYIOIIHE
0OCTOSITENTLCTRA:

— He COOJIIO/IEHHE YCTAHOBJIEHHOTO 3aKOHOM JUIs JAHHOW KaTeropuu el MOpsIKa
J0CYIeOHOTO YPEryJIUpOBaHUS CIOpa W BO3MOKHOCTb IPUMEHEHHsI 3TOro MOpsaKa He
yTpayeHa;

— JIeJI0 He TOACYAHO JAaHHOMY CyAy, IOCKOJBKY HE OTHOCHTCS K WHBECTHUIIMOHHBIM
CIIOpaM U CTIOpaM, CBSI3aHHBIM C MHBECTUIIMOHHON JEATEIbHOCTHIO HHBECTOPA;

— K HWCKy HE TPHOOIICHBI 0Ka3aTelbCTBA, IMOATBEPKIAIONINE WHBECTHIIMOHHYIO
JIeSITeIbHOCTh U Ha CTa/IUU PUHATHUS KICKOBOTO 3asIBJICHUS HE IIPEACTAaBIISIETCS BO3SMOKHOCTh
MIPOBEPUTH MOACYTHOCTH CIIOpa Cyy ropofa ACTaHbl;

— HCKOBOE 3asBJICHHE TMOAMMCAHO JIMIIOM, HE HWMEIOIIUM TIOJHOMOYHMIA Ha €ro
MOJTUCAHUE;

— HCTIIOM 3asIBJICHO O BO3BPAIIICHUH TIOJAHHOTO UM UCKOBOTO 3asiBIICHHsD».

Kaxkyto naopmanmio 1atoT HaM CyxHe CTaTucThieckue qanHbie? OHa GecnpucTpacTHa
Y 3aCTaBIISICT 33/ TyMaThCsl.

[Ipexne Bcero, OHa BBISBISET CYIIECTBOBAaHWE TMPOOJEMBI, CBA3aHHOM C
HECOBEPILICHCTBOM MPABOBOTO PETYIUPOBAHUS BOIPOCOB O Pa3rpaHUYEHUU MOACYTHOCTH
CaMHX MHBECTHIIMOHHBIX CIIOPOB, & TAKXKe CIIOPOB, JIJIsl KOTOPBIX MHBECTHIIMOHHBIE CIIOPHI
SIBJISIFOTCSL CBO€OOPA3HBIM IIAHKTOHOM, TaK HAa3bIBAEMBIX «UHBIX CIIOPOBY, TIOTOMY, UYTO UX
CYIIIECTBOBaHKE 00YCIOBICHO CAMOM MPHPOA0I MHBECTUITMOHHBIX CIIOPOB. Henb3s npu3HaTh
HOPMAJIBHOM CHUTYAIINIO, KOT/Ia U3 TIOCTYNMUBIIUX 73 aen 8 jaen ObUTo BO3BPAIIEHO B CTAANU

18CyneiimeroB M.K. MHBECTHUIIMOHHBIE CIIOPHI: 3apyOeXKHBIN OMBIT U 3aKOHOMATENbLCTBO KazaxcraHa.
URL: http://www.zakon.kz (23.10.2017 r.).

"MaiikubaeBa A. CHOpHI C y9acTHEM HHBECTOPOB, TCOPHS U IPAKTHKA X paccMoTpeHws // Jlokinan Ha
KpyIJIoM cTojie Ha TeMy: «COBEpIICHCTBOBAHHE HHCTUTYIMOHAIBHBIX MEXaHU3MOB 3aIIUTHl HHBECTUIINH.
Hosembl 3akoHOnarenscTBa Pecydmmkn Kazaxcran 00 HHBECTHIIMOHHBIX CIIOpax U apOUTpaxe». — AcTa-
Ha, 2016 . URL: http://sud.gov.kz (23.10.2017 1.).
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BO30YXJIEHHS TPa)XIaHCKOTO Jena, a 3areM eme 11 men Oblin mepesansl Mo MOACYAHOCTH,
T.€., KKJ0€ YEeTBEPTOE J1eJI0 ObLIO MOJAHO C HAPYIIEHUEM MIPABHJII O MOACYIHOCTH.

[Tpuyem cnoxuBIIAsACS CUTYyalus Obula porHozupyema. [Ipodnemsl ¢ pasrpaHnueHreM
MOZICYTHOCTHU OBUIH O’KUJIAEMBI TI0 Pa3HBIM MPUYHHAM.

[lepBast mpuumMHA HOCUT MCKYCCTBEHHBIN Xapakrep. lOBOJBHO TPYAHO HAWTH YETKUE
IpaHUllbl NOACYJHOCTH CIIOPOB, CBSI3aHHBIX C WHBECTULMOHHOW JESITEIbHOCTBIO, €CIIH
B Cy/neOHOI cucTeMe CO3/l1aHbl yCIOBUSI Al KOHKYPEHIMH MPEAMETHON IOPUCAUKLIUU
TpeX CyNeOHBIX OPTaHOB: CIEIUATU3UPOBAHHBIX MEXPAHOHHBIX YKOHOMUYECKHX CYIOB U
JIBYX HOBBIX MHBECTHUIIMOHHBIX KOJJIETUH B Cy/le ropoja ACTaHbl U ClIEUAIM3UPOBAHHON
cynebHoit xomernn BepxoBHoro Cyma PecrmyOnmuku Kaszaxcran. Bomee Toro, mpoGrema
yCyryouTcs, Korja B 0003HauSHHBIN CPOK HAYHET (PyHKIMOHUPOBATH ApyToi cya — Cya npu
M®IIA, B 11e510M TakKe ¢ KOHKYPUPYIOILIEH MPeIMETHON FOPUCIUKIUEH.

Bropas npuunHa, ckopee BCEro, HOCUT TPAAUIIMOHHBIN XapakTep. OHa Mmopoxaaercs
B CyAeOHBIX CHCTeMax C MIMPOKOM crenuanu3anuei cyaeOHbIX mpouenyp. OHa Takke
HOCHT NPOTHO3UPYEMBIN XapaKTep, MOCKOIbKY MPU3HAETCS HEAOCTATKOM CIIEIMAIN3aLuu
cyneOHbIX mporenyp. Ha camom gene mpoOrnema BO3HHMKAET M3-3a TECHOW OpPraHMYECKOi
CBSI3M MaTepUAIbHO-TIPABOBBIX OOCTOSTENBCTB OIHOTO TPAKAAHCKOTO Jeia C JAPYyTrUM
IPaKJaHCKUM JIEJIOM.

Tperpss npuunHa, W, MOXaIyi, OHAa NEPBOINPUYMHA — CIA0OCTh TEOPETUUYECKOM
pa3pabOTaHHOCTH MHOTHX OCHOBOIIOJIATalOIIMX KAaTeropuil, Ha KOTOpbIE JOJDKEH
ONMUPAThCS 3aKOHONATENb. JTO CTaBIIME 371000THEBHBIMU KATETOPUU «UHBECTHUIIHSY,
«MHBECTUIIUOHHAS JACSITEIbHOCTDY, KMHBECTULIMOHHBIE CTIOPbD) U, HAKOHELI, «MHBIE CIIOPbD»,
CBSI3aHHBIE C MIHBECTULIMOHHON 1€ TEIbHOCTHIO MHBECTOPA M IPUHUMAIOIIIETO T'OCYJapCTBa.
[IpoTBOpeunsi B TEOPETHUECKUX BO33PEHUSX, KOUIM3UM B HOPMax MarepuabHOrO
IpaBa MPUBOIAT K OTCYTCTBHIO €IMHOOOpPA3HBIX MOAXOJIOB OTHOCUTEIBHO KPHUTEpUEB
pa3rpaHUYEHUs MOACYIHOCTH IPUMEHUTENIBHO K NHBECTULMOHHBIM CIIOpaM.

B nponeccyanpHOil TeopuuM OTBET Ha BONPOC O KPUTEPUSX MOACYIHOCTH TpHU
Creluanu3ay CyaeOHbIX MPOLELyp HE SBISIETCS OJHO3HAYHBIM. Briaensrorcs Haubonee
BOCTpeOOBaHHbIE: XapaKTep CIOPHOTO MPABOOTHOLIEHUS (MMEETCS B BULY €TI0 COJepIKaHuUe:
C Kakoil JeaTebHOCTBIO OHO CBSI3aHO); CYOBEKTHBIM COCTaB (COCTaB YYaCTHHUKOB CIODA);
HaJIM4Ke J0roBopa (€ro XxapakTep) MEXJay CTOPOHAMM CIIOpa; OpraH, KOTOPbIM IIPHHST
aKT U XapakTep ATOro MpPaBOBOTO aKTa (HOCUT JIM OH HOPMATHUBHBIN MM HEHOPMaTUBHbII
XapakTep); XapakTep mpeaMeTa TpeOOBaHUS M pa3Mep UCKOBBIX TPEOOBAHMIA.

B nanHO cBs3H, MBI IOJIHOCTHIO TIoiepkuBaeM npemioxerne JK.C. Emobaesa o Tom,
YTO C LEJbI0 YCTPAHEHUs PAa3IMYHOTO TOJKOBAHHMS BBIIICYKAa3aHHBIX HOPM HEOOXOIMMO
MOArOTOBUTH criennansHoe HopmaruBHoe nocranoBnenue BepxoBHoro Cyna PecnyOnuku
KazaxcraHn, 1€ AaTh CyaM COOTBETCTBYIOIINE Pa3bsCHEHHUS, YTO OyJeT CIocoOCTBOBATH
MIPaBUJIbHOMY M OOBEKTMBHOMY PACCMOTPEHMIO JI€N C yYacTUEM HHBECTOPOB. 3aKOHHbBIE
U CIpaBe/JIMBbIE PEIICHUs] BHOBb CO3/IaHHBIX CY[IEOHBIX MHCTAHIMM MO JejlaM JaHHOM
KaTeropuu MO3BOJAT chOpMUPOBATH y HHBECTOPOB JIOBEpHUE K CyAeOHOI cucreme
Kazaxcrana, yto camo mo ce6e OyzneT crnocoOCTBOBATh YIYyYIIEHUIO WHBECTULIMOHHOTO
KJIMMara B CTPaHe B 3TO HEMPOCTOE Bpemst.

2Emo6aes XK.C. 3amura unBectopoB B Kazaxcrane — HoBbie pedopmbl. URL: http://www.kursiv.kz
(23.10.2017 ).

Mpago u rocyaapcTeo, Ne 1-2 (74-75), 2017 89



PAXXZIAHCKOE IMPABO

Ha mpakTuke moctynaromye B MHBECTHUIIMOHHBIE CYIbl 3asBICHUS OT MHBECTOPOB
0 MOJICYIHOCTH MEPENPaBIAIOTCS B YKOHOMUYECKHE CyAbl B peruoHax. MIHBecTOpbI ke
3a49acTyl0 HE COIVIACHBI C OMpeeNIeHHEM TOACYTHOCTH WX NIl U 00XKaIyIOT 3TO, YTO B
CBOIO OYepe/ib CO3/IAET CYNEeOHYIO BOJOKHUTY.

Tak, nanpumep, B aBrycte 2016 roga MuBectunnonnas koyuierusi Bepxosnoro Cyna
Kazaxcrana paccmorpena geno no 3asieHuto TOO «TeHrusmeBpoitin» 0 NpU3HAHUU
HE3aKOHHBIMU JIEUCTBUN aHTUMOHOIOIBHOTO OPTaHa, BBHIPAKEHHBIX B MPEIbSIBICHUU
TpeOoBaHMIl 0 MpeJOCTaBIeHUN KOMMepUueckoil nHpopmanu. B pamkax maHHoro jaena,
WNuBecTuimonHast KoJjierus cyaa r. AcTaHbl OTKa3alach paccMaTpuBaTh JAHHBINA HCK
M0 CYyIIECTBY, MOTUBHPOBAB TEM, YTO TAKOW CIOp HE SIBISETCS CIHOPOM, CBS3aHHBIM C
WHBECTUIMOHHOM JEATEIBHOCTHIO.

Bwmecre ¢ tem, MuBectuninonnas kosieruss BepxoBHoro Cyma He cornacuiiach ¢
BBIBOJIAaMH CyJia I. ACTaHbl U B onpeneneHun ot 19 asrycra 2016 roga npusHaia TaHHBII
CHIOp MOAJIEKAIIUM PACCMOTPEHHUIO B MHBECTUIIMOHHON KOJUIETHH Cy/a I. ACTaHbl.

Jannast nmo3unusi MHBecTUIMOHHON Koiuteruu BepxoBHoro Cynma Oblia OCHOBaHa
Ha BBIBOJIC O TOM, YTO HE3aKOHHBIE JIEUCTBUS U PEHICHUS] TOCYAapCTBEHHBIX OPraHOB U
JOJKHOCTHBIX JIMI[ OJHO3HAYHO 3aTParuBarOT ACSTEIHLHOCTh MHBECTOPOB, JAXKE €CIIU
OHHM HAINPSAMYIO HE CBSI3aHBI C BBHITIOJTHCHHEM HHBECTOPOM CBOHMX OOS3aTEILCTB II0
HWHBECTHIIHOHHOMY JIOTOBODY.>!

Takoit momxon ObuT momaepkaH mNpu paccMorpeHun 25 aBrycra 2016 roma
WNuBectunimonHoit kosuterueir BepxoBHoro Cyma HHOro Jaena 1o  3asBICHHIO
AO «Kapauaranak Ilerponeym Omepeiitunr b.B.» 00 ocnmapuBaHuM TPHUKA30B O
MPOBEJICHUH PACCIICIOBAHUS HAPYIICHUH aHTUMOHOIIOJIBLHOTO 3aKOHOIATEILCTBRA. >

Bonpoc noacynHocTH 3aTponyn u tupektop ¢punnana kommanuu Baker & McKenzie —
CIS, Limited, cexperaps npasnenus accormanuu «Kazaxcranckuit CoBeT HHOCTPaHHBIX
HWHBECTOPOBY, WwieH MexayHapoaHoro copeta npu Bepxosaom cyne Kyprtuc b. Macrepc.
OH yKa3all, 4T0 HUKECTOSIIHHA Cy/l, pacCMaTPUBAIONIUH /1€710, KOTOPOE OJHO3HAYHO MO~
najaeT Moj IOPUCAMKIINIO MHBECTHIIMOHHBIX KOJUIETHH, KpallHE HEOXOTHO MPUHUMAET
pelIeHue o nepeaye JaHHOTO cropa.”

Takum 00pa3oM, B JEATEIBHOCTH CYAOB IO PACCMOTPEHUIO HHBECTUIIMOHHBIX
CIIOPOB €CTh CBOM MpoOieMbl. [Ipu 3TOM, BBISBISIOTCS IMYTH COBEPIICHCTBOBAHUS HUX
paboThI, BO3SMOKHOCTH MX MCIOJIB30BAHMS IS CO3IaHUS JOTIOJHUTEIBHBIX TapaHTUN
MPAaBOBOM OXpaHbl M CyIAeOHOW 3alMThl OOIIECTBEHHBIX IIEHHOCTEH, KOTOPBIMHU
B JAHHOM CIllydyae SBIAIOTCS TMpaBa M HMYIIECTBEHHbIE HHTEPEChl WHBECTOPOB,
obecrieueHre 01aroNpUsITHOTO MHBECTUIIMOHHOTO KJIMMAaTa AJIS Pa3BUTHSI YKOHOMUKH,
CTUMYIUPOBAHHE WHBECTHUIIMA B CO3JaHUE HOBBIX, PACIIMPEHHE MU OOHOBIICHHE
JEUCTBYIOIIUX TPOU3BOCTB.

2Cyne6npiii  kabunetr BepxoBHoro Cyma PecnyOmuku Kasaxcran. URL:  http://office.sud.kz
(23.10.2017 ).

2Tam xe.

ZKyptuc b. Macrepc. [lepenada HHBECTHLHOHHBIX CIIOPOB Ha PACCMOTPEHUE HOBBIM HHBECTHLHOHHBIM
KOJIJIETHSIM // IOKJIa Ha KPYTJIOM cTojIe Ha TeMy: «COBepIICHCTBOBAaHNE HHCTUTYIIMOHAIBHBIX MEXaHH3MOB
3amuThl nHBecTHINH. HoBemsl 3akoHonarenbeTBa Pecnyommkn Kazaxcran 00 MHBECTHIIMOHHBIX CIIOPaX U
apbutpaxe». Acrana, 2016 . URL: http://sud.gov.kz (23.10.2017 1.).
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B Hactosiiee Bpemst — BpeMs Oecrperie/IeHTHbIX MEpONpUATHH 10 (GOPMHUPOBAHUIO
HOBOTO, WHBECTHLIIMOHHOIO  CYIONPOM3BOJACTBA, HOBOM IPaBONPUMEHUTEIBHON
MIPAKTUKH, HEOOXOAMMO O0BEIMHEHHE YCUIIHA BCEX AJIS TIATEIBHOTO, BCECTOPOHHETO U
00BEKTUBHOTO aHAJIN3a JOKTPUHBI, CJIOKUBIIEHCS CyIeOHOM MPAKTUKH IO PACCMOTPEHHUIO
«MHBECTHLIMOHHBIX CIOpPOB», pa3palOTKU pa3bICHEHUH IO CIIOKHBIM BOIIPOCAaM
IIPaBONIPUMECHEHHS.

Ha cerogusimnuii 1eHb, HEB3Upask Ha MPoOeNbl B 3aKOHOATEIbCTBE, MOXKHO YTBEPXK-
nath, 4To B KazaxcTaHe cyJ] CTpEMHUTCS] U MOXKET IPeAOCTaBUTh Y3PPEKTUBHYIO 3aALIUTY
MHBECTULUN.

Kaxk npaBunsHo ormeTwir K. Mamu, BpeMs Bcerga cTaBUT HOBBIE 3afa4u. M3mMeHeHus
B 00LIECTBEHHOM KM3HU U pa3HOOOpa3ue MPaBOBbIX OTHOLLIEHUH, KaK IIPaBUIIO, TPEOYIOT
aJICeKBaTHO OBICTPBIX U YIOOHBIX (POPM PACCMOTPEHHUS BO3HUKIIUX CIIOPOB.**

B nosnb3y cyneOHoM (hopMbl 3aIIMTHl HHBECTUILMOHHBIX IIPAB TAKXKe U YKa3bIBAIOT P
3apyOexHbIX rocyaapcT. Tak, Harpumep, Ynensl EBpokomuccun npemioxuim chopmu-
poBaTh CHEeLMAIbHYIO CyAeOHYI0 CHCTEMY 3alllMThl MHBECTUIIMH Mex1y EBpocorozom u
CIIA, xotopast HE0OX0MMa M3-3a Pa3HUIBI MEXI1Y €BPONECHCKUM M aMEPHUKAHCKUM 3a-
KOHO/IaTeJIbCTBaMHU B 00J1aCTH OXPaHbl HHBECTOPOB.

[Ipemnoxxernne ObUTO YTBEP)KIEHO Ha 3aCeIaHWU HMCIONHHUTENbHON koiutermu EC.
[Tocne ero onoOpenus EBponapiaMeHTOM M MpaBUTENIbCTBAMHU CTPAH-UJIEHOB COO3a
oHO BbhIHEceHO Ha neperoBopsl ¢ CIIIA. ITo cioBam npencraBurens EBpokoMuccuu mo
toprosie Cecuiuu MasnbcTpem, 3T0 OyleT HOBBI MEXaHU3M PEIIEHHs CIIOPOB MEXIY
WHBECTOPAMH U TOCYIapCTBAMH, KOTOPBIil 3aMEHUT CYIIECTBYFOIHA. >

Takum 00pazoM, HEOOXOAMMO OTMETHTbh, YTO HALIMM TOCYJapCTBOM NPHUHUMAIOTCS
HEOOXOIMMBIE ITPABOBBIE MEPHI K CO3aHHIIO KOM(OPTHBIX YCIOBHIA TSl BEIEHUS OM3HEca
B Kazaxcrane. M3noxxeHHble HAMU POTHO3UPYyEMbIE TPOOIEMBI B 0071aCTH YHUPUKALIUN
MOHATUMHOTO aniapara, OIpeIeJICHAs KPUTEPUEB PasTPaHUYEHUS MOICYAHOCTH HAMLyT
CBO€ pa3pelleHNE B IPABOIPUMEHUTEIbHON ITPAKTHKE.

M.A. AxknmobexoBa: Kazakcran Pecny0iMKkachiH/ia HHBECTHLUHMSJIBIK JAayJIapaAbl
KapacTbIpy *JHe LIely MaceJiesiepi.

By mMakanana WHBECTHLMSUIIBIK JaylapAblH Ma3MyHBIHA TEOPHUSUIBIK TYPFBIIAH Tal-
Jay >KacasbIHFaH, OJap/Ibl PETTEY TOPTINTEPl MEH Maiiia 00JIFaH KYKBIKTHIK MOCETIEIepiH
HIelly KapacThIPbUIFaH.

WHBecTULIUATIBIK Aaynap 3 epeKiienikrepine ne. IHBeCTUIIUSUIIBIK AaynapablH Oenrici
OOJIBIN KapUsA-KYKBIKTBIK JKOHE MKEKe-KYKBIKTHIK (haKTOpiapiblH e3apa opeKeTTecyi,
0acekernecyi JkoHe Kapama KapChUIbIFbI OOJIbIN TaObLIaIbI.

WHBeCTHIMSAIBIK AaylapablH opOip caHaThl — WHBECTHLMSUIAPFA KON OepyiMeH,
WHBECTHIUSIIBIK KOOACHIH JKY3€eTe achlpyMEH, WHBECTHIHUSUIBIK KBI3METTI TOKTaTyMEH
OailTaHBICTHI layJap — 63 epeKIIeNiKTepiHe He.

XaJblKapajblK KOHE MEMIICKETTIK ACHreiieri KaTrblHacTapAa KYKBIKTHIK pETTeyie

2*Mawmu K. Hoas penaxums ['TIK obecrieunT BepXOBEHCTBO MpaBa BO BCeX chepax rpak TaHCKHX OTHO-
nrenuit URL: http://www.zakon.kz (23.10.2017 r.).

ZHoBast cMCTeMa WHBECTHUIIMOHHBIX CYI0B o0ecreyuT 3amuTy npaB uaBectopo. URL: https:/www.
interstatus.ru (23.10.2017 r).
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PAXXZIAHCKOE IMPABO

KapacThIPbLIAThIH OOJIBICHIH/IA KOIITEreH aKTaHIbIKTap MEH KOJLIU3UsuIap Oap.
Tyuinoi co3dep: Kozapzvr Com, memnekemmik, UHBECMUYUALBIK OQY, UHBECTMUYUS,
UHBECMOp, UHBECUYUATLIK COM, UHBECIUYUANBIK KbI3MeN, 20i1em, IOPUCOUKYUL, COM.

M. Akimbekova: Problems of consideration and resolution of investment dispute
in the Republic of Kazakhstan.

This article provides is a theoretical analysis of the content of investment disputes,
mechanism of their resolution and proposals on solving the identified legal issues.

Investment disputes have their specifics. A characteristic feature of investment dis-
putes is cooperation, competition and confrontation between public law and private law
factors. Each category of investment disputes - disputes relating to the admission of in-
vestments, investment project realization, the termination of investment activity - has its
own characteristics.

In the legal regulation of the issue area of relations at the international and domestic
level there are many gaps and collisions (conflicts).

Key words: Supreme Court, state, investment dispute, investment, investor, investment
court, investment activity, justice, jurisdiction, the court.
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