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IIpaso
HEIIPUKOCHOBEHHOCTH B
YIrOAOBHOM IIpoIiecce:

BO3HHKHOBEHHE M IIPpEKpPAIIlEHMEe

YronoBHO — IIPaBOBOE€ ¥ YT'OAOBHO — IIPOIIE€CCYyaAbHOE

HCCAepAOBaAHHE

BbiBOABI HaY4HOrO MCCenOoBaHMS
OCHOBBIBAIOTCA Ha U3y4EHUM U aHa-
nuse KoHcTutyuuu Pecnybnvku
KasaxcraH, YronosHoro v Yronos-
HO-MpoueccyanbHOro Koaekcos
Pecnybnuku KasaxcraH, KOHCTUTY-
LIMOHHOrO 3aKoHofaTenbcrea, 06-
LLe TeopuM YronoBHOrO npasa u
YronoBHOro npouecca, ¢ NprvMeHe-
HVieM ODLUMX M YacTHbIX METOLOB
Hay4HOro nosHaHus (UCcTopu4ecKo-
ro, CPaBHUTENLHO- NPaBoOBOro, hop-
ManbHO NOTMYECKOro 1 ApYrux Me-
TOAOB).

Kpome Toro, ncnonb3oBaHbl Mate-
puyanel npeppiayLmMx Hay4HbIX Uc-
CrefoBaHwii aBTopa no npobnemam
YronoBHO-NPOLIECCYanbHOro Npasa,
B TOM 4Mcne Mo Bonpocam Aerny-
TaTCcKOW HENpUKOCHOBEHHOCTU B
YronoBHOM Cy[0MNPOV3BOACTBE. Tak,
TONMbKO K Npobnemam aenyTatckom
HEMNPUKOCHOBEHHOCT B YrOfIOBHOM
npouecce aBTop NOCPEACTBOM Ha-
y4HbIX Nybnvkaumi obpalancs B
1982, 1985, 1995, 1997, 2002 rogax.

OBLume nonoxeHus.

Byay4n eauHom LenocTtHon yH-
[aMEHTaNbHOM OTpacnblo Kasax-
CTAHCKOro NpaBa ¥ HeOTbeMNEMbIM
KOMMOHEHTOM NPaBOBOW CUCTEMBI
rocyaapcTsa yrofioBHoe 3aKoHoga-
TENbCTBO, NO-NPEXHeMy, BbiCTynaer
BaXHbIM OPUAVHECKUM CPEACTBOM
3aLUMTbI OBLLIECTBEHHbIX OTHOLLEHWI
OT NPeCTYNHbIX NOCAraTenbCrs.

YK PK 1997 roga npuviuenLni Ha
cmeHy YK Kas CCP 1959 roga, B Ue-
SIOM, OXPaHAET NPUHLMMUANBHO HO-
BYIO CUCTEMY COLManbHbIX LEHHO-
CTeit, KoTopas MOoXeT ObiTb Bbipa-
XeHa B Takon nocnefosartenbHOC-
TW: NIMYHOCTL- 06LLecTBO- rocynap-
CTBO, a He HaobopoT, kak 310 Bhino
npexge.

Kak cucrema yronoBHo-npaBosbix
HOPM COBpPeMEHHOE YrofloBHOR fipa-

BO KasaxcTraHa ycTaHag/vBaer o,

HATUE YrONMoBHOIO 3akoHa,
NPEeCTyNAeHNs N HakasaHus, Nops-
LIOK 0CBODOX[EHMS OT YrofioBHON
OTBETCTBEHHOCTU W HaKasaHus, fe-
peyeHb 1 IopuanHeckue nNpuaHaku
0bLieCcTBEHHO-0NaCHbIX AeAHUN,
NPU3HAHHBIX 3aKOHOM MpecTynie-
HUSMW, BUAbl W Pa3Mepbl Hakaa-
HUS, NPYMEHSIEMbIE 33 UX COBEpLLE-
Hue.

ABNAACL OCHOBHOW KaTeropwviei
YrONOBHOrO MpaBa NOHATHE mnpe-
crynnenuns B 4. 1 cto 9 YK onpepe-
NEHO Kak "COBEpLLEHHOE BUHOBHO
obLlecTseHHO-0MacHoe fAesHue
(nencreue unw Gesgevictame), san-
pelleHHoe HactoawmM Kopnekcom
Nof yrpo3ow HakasaHusa'".

CnepoBartenbHo, Kak NPaBoBOe fB-
NEHNE NPECTYNIeHNE XapaKTepu3y-
eTcs Habopom Haumbornee BaXHbix
MPU3HAKOB, KOTOPbIE NO3BONSIOT OT-
HECTW ero K pesHusm Hambonee
OnacHbIM ANs TMYHOCTI, 0BLLECTBa

NpecTynnexus, npeaycMoTpeHHoro
Hactoawmm Kogekcom".
OBLecTBeHHO-0NacHoe fesHue Ye-
noBeKa - 3T0 peanbHas LenCTBUTENb-
HOCTb, @ COCTaB - IOPUANYECKOE MO-
HATUE O HeM KaK O MPecTyneHnm, Ko-
TOpOe A3eTCs B ANCMO3ULMK Yronos-
HO-npasoBow HopMbl. Opuanyeckas
OUeHKa AesHWsA, Kak MpecTynneHvs
OCYLUECTBNIAETCH MyTeM OnucaHus B
KOHKPETHON HOpMe YrofoBHOMO npa-
Ba obfA3aTenbHLIX, PUANYECKH 3Ha-
YMMbIX NPW3HAKOB NOCAraTENbCTB Of-
peneneHHoro Buga. Ha ocHose npu-
3H3KOB KOHKPETHbIX COCTaBOB Mpe-
CTYNNEeHVA TeOpWUs YroNoBHOTO npa-
Ba co3aana obluee MoHATME COCTaBa
NPecTynneHns, KoTopoe COAEPXUT B
0606LIEHHOM BUe XapaKTepPUCTUKY
BCEX COCTaBOB MPeCcTynneHun, npe-
LycMoTpeHHbIX OcobeHHON YacTblo
YK. KoHkpeTHbIi cocTaB mpectynne-
HWSA YCTaHaBIMBAET He TOMbKO npe-
CTYNHOCTb, HO U Haka3yemocTb aes-
HUSA, TO eCTb YKa3biBaET, Kakne Haka-
3aHUA U B Kakux npegenax Moryr
ObITb Ha3HaueHbl CyOM 3a Npectyn-
neHue. Ero 3Ha4yeHue 3aknioyaetca v
B TOM, 4TO OH SBASETCA YCNOBUEM
npaBwribHOM KBanuduKaLum AesHns,
orpeaeneHuns ero Kateropuu, To ectb
yCTaHOBMIEHUA TOXAeCTBa Mexay
npu3Hakamn MHOVBUOYaNbHO COBEp-
LWeHHOro obuwecTBeHHO OMacHoro
LEeAHUS U NPU3HaKamMu, ONUCaRHbIMU
B KOHKPETHOW YronoBHO-NPaBOBOW
Hopme OcobeHHom YacTu YK, To ectb
npu3Hakamu coctasa NpecTynieHus.
Ans yeneli Hacmosiwe20 uccrie-
doeaHus eaxHoe 3HavyeHue ume-
em Kknaccugukayusi @ meopuu
yaonoeHozo npaea cocmaeos
npecmynneHull no cmeneHu o6-
wecmeeHHol onacHocmu. Mo
cmeneHu obujecmeeHHoU onac-
HOCMU Pa3niu4aromces: 0CHOBHOU
cocmas u cocmas ¢ keanuguyu-
PyrwumMu (omszyapouwymu) o6-
cmosmenscmeamu. 1
OCHOBHOVI COCTaB rpPecTyryieH1s
COAEPXUT CyLIeCTBEHHbIE M TUNWY-
Hble MPU3HaKkW, NpuUcyLme AaHHOMY
BUAy npectynnexuns, 6e3 ykasaHus
OTAMYaIOLLMX OBCTORTENLCTB.
Hanpumep, npu onpefeneHun oc-
HOBHOr0O COCTaBa MPUCBOEHUS WMNK
pacTpaTbl BBEPEHHOMO YyXOro UMy-
wlecrsa B nyHkTe 1 ctatbn 176
YK yka3biBaercs Ha Takue npusHa-
KM Kak NpucBOeHWe unu pactpata
Yy>KOTO MMYLLIECTBa, 4YeM faHHOe npe-
CTyNneHre OTAKYAeTCA OT MOLLEHHM-
YecTBa - XWLLEHMA 4yXOro umytle-
CTBa nyTeM obmaHa unv 3noynoTped-
nenvs fosepvem (nyHkT 1cT. 177 YK).
B nyHkte 1 ctatbu 176 He ykaszaHO
OTAMYaOLLMX OBCTOSTENLCTB NPU CO-
BepLIeHUV NPUCBOEHNS UNW pacTpa-
Thl 4y>KOrO UMYLUECTBa, KOTOpble Cy-
LLIeCTBEHHO MOBHLLIAIOT OOLLIECTBEH-
HYIO OMacHOCTb 3T0r0 NPECTYNeHNs.
OpnHako otsryatoLume obcToATenbCTBa,

3a KOTOpPOEe MOXET BbiTh Ha3Ha4yeHo
HaKasaHue B BuAe nuileHns csobo-
Obl (cT.132 n. 2 YTK), He3aBucvmo ot
€ro CpoKoB.

Apect (ct. 150 YIK) gonyckaercs
TOMBKO C CaHKUMW Npokypopa nvbo
N0 peLleHuio cyaa (no HaxoaaLwmm-
cq B €ro Mpou3BOACTBE Aenam) B
OTHOLWEHMM 0BBUHSAEMOro (nomo-
3PEBAEMOr0) B COBEPLUEHUN YMbILLI-
NEHHOro NPecTynieHus, 3a KoTopoe
33KOHOM NpefyCcMOTPEHO HakasaHve
B BMAe NuLLeHns cBobombi Ha CpoK
CBbILLIE [ABYX NET USIU HEOCTOPOXKHO-
ro NpecTynneHuvs, 3a KOToOpoe Haka-
3aHMe B BUAE NULeHMs cBOOOAbI
NpenycMOTPEHO Ha CPOK CBbiLLIE TPeX
net. B UCKMIOYUTENBHBIX ClyYasx
(nopo3peBaembiM, OBBUHAEMBIM Ha-
pyweHa paHee u3bpaHHas mMepa
npece4eHunsi, OH MbITancs CKPbITbCH
WK CKPbINCS OT OPraHoB Yronos-
HOro rpecnefoBaHus MM cyaa u
T.0.), apecT MOXeT ObiTb NpUMEHEH
Takxe Mo genam O NpecTynieHnsx,
3a KOTOpbIe 3aKOHOM npegdycMoTpe-
HO HakasaHwue B BMAe NNLIEHNS CBO-
6ofbl Ha CPOK U He BbiLLe ABYX feT.
CnepoBatenbHo, TEOPETUYECKM MpU
HanMYMM OCHOBaHWM Ans 3apepxa-
HUA, NPeyCMOTPEeHHbIX CT. 132 YK
OCHOBaHW Ons NPUMEHEHUs apec-
Ta, yKasaHHbIX CT. cT. 139, 141 YIK,
nioBoit noTeHUManbHbIN Nogo3pesa-
eMbli, 0OBUHAEMbIA MOXET ObiTb
MOABEPrHyT yKazaHHbIM Mepam npo-
LieccyanbHoro NpuHy>XaeHus, Hesa-
BMCUMO OT KaTeropmm CoBepLLIEHHO-
rO NPeCTynneHns u, Kak Npasuno, caH-
KUMW 33 €ro CoBepLUEHME.

OpHospemeHHo YTK, ¢ Lenbio co-
BniogeHus rapaHtuii cobniogeHns
npae u csobop Yenoseka U rpax-
[aHWHa, YKpennexus pexvma
3aKOHHOCTU B YrOfIOBHOM Npo-
uecce, NofApobHO pernameHTpyet
Hapaay ¢ YCIOBUSMM, OCHOBaHUAMM
3aepXanua MopAaoK 3ajepkaHnua
AWLEN DCHOBaHNS . 0cBOBOXASHIAR
nuua, 3afepXxaHHoro no nogospe-
HUIO B COBEPLLEHNW NPEeCTynyieHuns
1 NPUMEHEHUNS K HEMY Mepbl Nnpece-
Yenus (cT. cTo 132- 138, 142).

Tpebyer MOTUBMPOBAHHOCT apecT
nogo3peBaemMoro, 06BUHAEMOroO.
YK 06s3biBaeT opraHbi, BegyLive
YrONOBHBIN NPOLECE Y4UTBIBATE MK
n3bpaHum apecta, paBHO Kak 1 apy-
X Mep npece4eHns, He TONbKO OC-
HOBaHWA NpUMeHeHUs Mep npece-
YeHUs, HO U TAXECTb MpPeabaBeH-
HOro 0BBUHEHMS, NMMYHOCTL OBBUHS -
eMOro, ero BO3pacT, COCTOsiHME 300-
POBbS, CEMEMHOE MONOXEHME, POL
3aHATUIN, UMYLLECTBEHHOE MONoXe-
HWe, Hanmnyue NOCTOAHHOrO MecTa
XWUTenbCTBa W Opyrve obcrosTens-
crBa (cr.ct. 139-143, 150-154).

BaXkHbIMK, C TOYKM 3peHus cobrio-
OEHUA MPUHLUMNG 3aKOHHOCTU Mpu
apecrte nopo3peBaemoro, 0bBMHse-
MOro, fBnsfioTca nonoxernus YK o
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