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B HoMepe o6cyxatoTca npobnemsl:
e Language of International Law;
* Use of Artificial Intelligence in Courts;
* [IpaBoBoe rpaxjaHckoe o6uiecTso B KaszaxcTaHe;
e KoHCTUTYUMANLIK KYHABUIbIKTAP;

T

e «TecT Ha MPONOPLMOHANBbHOCTbY;
* 0 paBeHCcTBe B3aUMOAENCTBUI B MUPE NPaBa;
e 0630pbl HOBbIX HAY4YHbIX U3 aHUN U MEPONPUATUN.
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B HoMepe 06cyxaatTcA npobiemsi:

e Language of International Law;

» Use of Artificial Intelligence in Courts;

* [IpaBoBoe rpaxaaHckoe o6uwiecTso B KazaxcTaHe;
e KOHCTUTYUMANBIK KYHABUIBIKTAP;

* «TecT Ha NPONOPLMUOHANBHOCTbY,

* 0 paBeHCTBe B3aUMOAECTBUN B MUPE NPaBa;

* 0630pbl HOBbIX HaY4HbIX U3JaHWIA U MEPONPUATUN.



Magsut Narikbayev University. «KYKbIK XXGHE MEMJIEKET» Fbl/IbIMU-AKTTAPATTBIK XYPHATIbI,
1997 x. BEP! LLIbIFAPBUTAZIbI, LLIBIFY XXUINITT — XbITbIHA 4 CAH.

XATTbIKAPATIBIK PEIAKLMATbIK KEHECE

1.Copcembaes M.A. (Tepara)—3.F.4., J1.H. [ymunes at. Eypasua ynTTbIk yHUBEPCUTETI Xanblkapanblk kykblk kade ApackiHbiH npodeccopbl (AcTaHa k. );

2.96aipoB H.M.—3.F.a., npocheccop, KasakctaH Pecny6nukacs OpTanbik caiinay komuceuachiHbH Teparachl (AcTaHak.);

3. 86ipaibiM b.X. —3.F.41., npodpeccop, «ActaHa MeauumHa YrusepeuteTin AK [upextopnap KeHeciHin Teparachl, KasakcTaH Pecny6nukackl ¥ATTbIK FbinbiM Akaiemua-
CbIHbIH KOppecnoHAeHT-MyLLIec (AcTaHa k. );

4. ABakbAH C.A.—3.F.41., npocheccop, M.B. JlomoHocoB aT. MIMY KoHCTUTYUMATBIK X8HEe MyHULMNanablk Kykblk kadeapackiHbii MeHrepyuwici (Mackey k., PO);

5. Acaros X K. —3.r.k., Kasakctan Pecny6nukackl MapnamenTi CenaTbl TeparachiHbii OpbiHGacaps! (ActaHa k. );

6. Axnanos A.H. —3.F.1., npocbeccop, J1.H. Tymunes at. Eypasua ynTTbIK YHUBEPCHTETIHIH KbIMBICTBIK-KYKbIKTbIK NaHAEP kacheApackiHbif npodeccops! (AcTaHa k. );

7. Benbix B.C. — 3.F.51., npocheccop, EypasuAnelk canbicTbipMansl XaHe xanbikapanblk KaCinkepnik kykbik FbinbiMu-3epTTey OpTanbiFbiHbiH AupexTopsl, B.O0. Akosnes
aTbiHAarbl Opan MEMEKETTIK 3aH YHUBEPCUTETI KaCinkepiik Kykblk kadeApackiHbiH MerrepyLuici (Ekateputbypr k., PO);

8. bopyatwsumm W.LL. —3.F. 4., npocheccop, KasakcTar Pecny6nukack NpesnaeHTiHiH xaHbiHAarb! KeLuipim kacay Macenenepi XeHiHAeri KOMUCCUAHbIH MyLLec (AcTaHak.);

9. layn6aes A.K. —3.f k., KasakcTaH Pecnybnukackl KoHeTUTyUMANbIK KeHeciHiH ake-MyLueci, KasakcTaH Pecny6nnkackiHbiH 3ke-bac npokypops! (AcTaHak.);

10. daynexos M.M. —PhD, «Hapxo3 YHusepcuteTi» KAK MpesnaenTi, backapma Teparachl (AnMatsi.)

11. llynat6exos H.0. — 3.F.4., npocpeccop, E.A. beketos at. KaparaHbl yHMBEpCcUTETIHIH pekTopbl, KasakctaH Pecnybnukackl ¥ATTbik FbinbiM AkaeMuACkIHbIH KOppec-
NoHAEHT-MyLLeci (KapaFaHpi K. );

12. 3uembnmnukwii, baptow —PhD, BpoLwnas akoHomuKanbik yHuepeuTeTi (Bpounas k., MonbLua);

13. Koanoscku, Aptyp — fokTop Xabunb, npodheccop, Bpounas yHusepeuteTi (Bpounas k., MonbLua);

14. Manbko A.B.—3.F.zi., npocpeccop, Pecert Me gepaumAckibiH eHOEK CiHipreH Foinbim kaiipaTkepi (CapaTos k., PO);

15. MenkesuK, bbApH—3.F.11., KyKkblk npocheccopsl (tenure), SlaBank YHusepcuTeTi npodheccops! (KBebek k., Kanaga);

16. Mopo3 C.M.—3.F.a., npocpeccop, Kacnuii YHuepeuteTi «d aineT» Xorapb! kykplk MEKTEBIHIH AekaHbl (AnmaTbi K. );

17. Hypmaram6eToB A.M. —3.F.a., J1.H. Tymunes at. Eypaaua ynTTbIk yHUBEPCUTETi KOHCTUTYLIMANBIK XBHE a3aMaTTbIK KyKbIK kadye ApachiHbiH npodeccopbl (AcTaHak. );

18. MonkuH W.B. —3.F. ., Peceit @eaepaumacs [peanaeHTi xaHbiHAaFbl Pecei xanblk LapyaLlblbiFbl XaHe MEMAEKETTIK KbI3MET akaZJeMUACH!, MEMNEKETTiK XaHe MyHULu-
nangplk 6ackapy kade gpacbiHbiH npocheccopsl (Mackey ., PO);

19. Poros U.W.3.F.z., npodpeccop, KasakcraH Pecny6nmkac MpesnaeHTiHiH xaHbIHAarbl AnaM KyKbIKTapbl XBHIHIEr i KOMUCCHAHBIH Teparac, KasakcTak Pecny6imkace!-
rAaH Kym;n; apKbiNbl iemMokpaTua ywid Eyponanblk KomucenarbH (BeHeuna kommucenAckl) Mywweci, KasakcTa Pecny6nukacs! KoHcTutyumnanelk KeHeciHin akc-Teparach

CcTaHaKk.);

20. Poceuckan E.P. — 3.F.41., npocheccop, CoT capantamanapbl MHCTUTYThIHbIH AnpekTopsl, 0.E. KytadmH at. Mackey MeMnekeTTik 3aH yHMBEPCUTETI COT capanTamanapbl
Ka(be,qpacqulH meHrepyLici (Mackey k., P@);

21. Canpos A.X. — 3.4, npocpeccop, B36ekctan Pecny6nmkack AflaM KyKbIKTapbl XEHIHAErT YNTTbIK OPTanbIKThiH AupexTopsl, B36exctan Onuit Maxamci 3aH weirapy
nanatacblHblH ([TapnameHTiHiH) [leMokpaTUAnbIK UHCTUTYTTap, MEMIEKETTIK EMEC YiibIMAAP XaHe a3amaTTap/blH 83iH-83i 6ackapy opraHapbl KOMUTETIHIH TepaFachl,
B36ekcTaH Pecny6nukacsl YNTTbiK FbinbiM AkaieMUACHIHBIH akagemuri (TalkeHT K., B36ekcTaH);

ZZECTUMHUB] A.b. — bonrapuanbiH KoHCTUTYUMANBIK COTbIHBIH CyAbACI, KYKbIK AOKTOPbI, Bynne KnumeHT Oxpuackuit aT. Codma yHMBepeuTeTiHIH npodeccopsl (CochuA K.,

onrapua);

23. TorxaHoB E.J1.—caAcatF. ., 3.F.k., AkTe6e 06MIbICbIHbIH 3KC-aKiMi, KasakcTaH Pecny6nnkacs NMpembep-MuHUCTpiHiH 3kc-0pbiHGacapbl (AkTebe K.);

24 lWakupos A.0. —3.F k., KasakctaH Pecniy6nmkackl [apnamenTi CeHaTbiHbiH 3kc-aenyTaTsl (AcTaHak.);

25. WantanaH.K.—3..4., Ykpanta Xorapbl 6iniM akaieMuACkIHbIH akagemuri, YkpauHa KoHCTUTYLMANbIK COTbIHbIH 3KC- Teparackl (Kues k., YkpaunHa).

PEQAKLUATIBIK AJIKA MYLLIENIEPI:

1. [uankun AB. (6ac peaakTop) — coun .4, 3.F.k., Magsut Narikbayev University XXapua kykbik AenaptamenTiiy Associate professor (Actaxa k.);

2. A6pacynosa 9. - 3. k., Magsut Narikbayev University XXexe kykbik AenapTamenTiiy Teaching professor (AcTaHa k. );

3. Ay6akmposa W1.Y. - 3.F. 1., Magsut Narikbayev University XXapua kykbik AenaptamenTinin Assistant professor (Actama .);

4. Axmaay M.A. —PhD, Magsut Narikbayev University FbinibiMu KbI3MET XaHe 3epTTeynep xeHiHaeri Buue-lposocTsl, Assistant professor (Actaa k.);

5. bexTnoaesa 0.C. —PhD, Magsut Narikbayev University Kykeik orapb! MexTe6iHiH AvpexTops! (gexasl) (Actaak.);

6. (l;:_\weﬁaesa)Aa —3.F K., foueHT, KP Xoraprbl CoTbHbIH XaHbiHAaFbl CoT Tepeniri akaaemuAckl KbinMbICTbIK-KYKbIKTBIK NSHAEP FblbiMUA-GiniM 6epy OpTanbIFbIHbIH AMPEKTOPbI
cTaHa k.

7. bycypmanos X [1. —3..41., Kacnuii YHusepeuTeTiHiH npodeccopb! (Anmatel k. );

8. Bostak 0.A. —3.F.k., Magsut Narikbayev University KbinMbICTbIk COT Tepeniri AenaptamenTiHiH Teaching professor (ActaHa k. );

9. xeke6aes 4.Y. —3.F.k., )Kexe coT 0pbIHAayLLbINAPbIHbIH pecnyGnnkanbIik nanatach! XaHbiHaars! OKy OpTanbiFb AMPEKTOPbIHBIH OpbiHGacapbl (AcTaHa k. );

10. Ectemipos M.A. — PhD, CyneiimaH [lemupent YHUBEpCUTETiHIH KaybIMAacTbIpbiFaH npodheccopbl (AnMaTbi K. );

11. Ewnwmazos H.C. — PhD, Magsut Narikbayev University Xanbikapanblk kykblk AenapTaMeHTiHin Assistant professor (AcTaHa k. );

12. Xymarynos M. —3.F.4., npocheccop, KasakctaH Pecniy6nukacsi XXoraps! Cot KeHecitii MyLueci (Actaxa k.;

13. Xycinos A.Zl. — 3.F.41., Maqgsut Narikbayev University XXapua kykbik senapramenTiHin Teaching professor (ActaHa k. );

14. Napbiwesa C.K. —Magsut Narikbayev University XXexe kykblk agnaptameHTiHi Professor Emeritus (AcTaHa k.);

15'.AKanMLue?a KT —3.£.k, Magsut Narikbayev University )Xapua kykblk aenaptamenTitiy Professor Emeritus, 3aHrepnepgi 6aranay xeHe ceptudmkaTtay G1opochIHbiH 6aCLLbIChI
CTaHa

16. Kayapipos T.E.—3..4., Magsut Narikbayev University XXeke kykpik AenaptamenTikin Teaching professor (ActaHak.);

17.Kum K B.—3.r k., Magsut Narikbayev University KeinMbICTbik coT Tepeniri AenapTamenTinin Professor Emeritus (AcTana  );

19. KOFaMOB M.LLI. —3.F.4., npocpeccop, Magsut Narikbayev University KblTMbICTbIK COT Tepeniri kaHe FbibIMv capanTama canacbiHAarb FbinbiMu xobanapzsiH xeTekLuici (ActaHa

19 Tlososan 0. — PhD, Maqsut Narikbayev University XanbikapanbIk Kykelk AenapTamenTiHiy Teaching professor, Kykbik oFapsl MeKTe6i JUpeKTopbiHbIH (1eKaHbl-HbIH) FolbiM,
XXOFapbI OKY OPHbIHaH KeViiHr GirtiM XaHe AaMy XBHIHAErT opbiHoacaps! (ActaHak.);

20. ManwuHosckuii BA. —3.F.4., "Hapxo3 Yrusepcureri” KAK npocheccops! (AnMarb K.);

21. MenbHuk PC.—3.f.11., Associate professor, Magsut narikbayev University akimLinik kaHe HEMIC KyKbiFbl FbibiMiA MEKTEGIHIH ApexTopb! (AcTaHa K, );

22. Hapik6aes T.M.—Magsut Narikbayev University backapma Teparacbl (AcTaHa k. );

23. Horaii6ait 3.M. — kykplk nokTopbl, kerectui, White & Case Kazakhstan (ActaHa .);

24. Hyptaes PT.— 3.F.71., Magsut Narikbayev University KbinMbIcTbIK coT Tepeniri aenapTameHTitiH Professor Emeritus (ActaHa k.);

25. Opas6aesa 0.A. —3.r.k., Magsut Narikbayev University Xapus kykbik agnaprameHTiHiH Teaching professor (Actana k. );

26.Men C.I. - 3.5 k., Magsut Narikbayev University MposocTsl (Pextopsi) (AcTaHa K.);

27.Moponpuropa PA. —3.F.4., npocbeccop, Kasakctar Pecnybnukacs! KoHeTuTyumaAnbik CotbiHbIH cyAbAck! (AcTaHa K.);

28. CasnuH C.B. —kykbik aoktopbl, KMMB3M YrusepeuTeTiHiH Kykbik MEKTe6! kaybiMaACTbIpbINFaH AekaHbl, kaybIMaaCcTbIpbiFaH npodheccop (Amatbl K, );

29. Ceitreros K.K. —3.F.1., npocheccop, KasakcTan Pecny6mkachiHbii bac npokypaTypack! XaHbiHaarb! Kykbik Kopray opraHzjapbl akafemnachiHbIH GipiHLLi npopexTopbI (AcTaka K );

30. Temip6exos XX P —PhD, Magsut Narikbayev University XXapua kykelk AenapTamenTiniH Teaching professor (AcTanak.);

31. TnenwHa LLI.B. — 3.F.4., npocpeccop, J1.H. [ymunes at. Eypasua ynTTbik YHUBEPCUTETI Xarblkapanblk Kykbik kadhe ApachiHbiH MeHrepyLLici (AcTaHa k. );

32. Ynapues C.0. —3.F.4., npodheccop, Kasakctar PecnyGnmkack KoHeTUTyLmAnbIK CoTbiHbIH CyAbAcH (AcTaHa K.);

33. XaceHoB M.X. —PhD, Magsut Narikbayev University XXeke kykblk AenapTameHTiHiH Assistant professor (ActaHa k.);

34. Wanak Y.LLl. —3.F.4., npocheccop, KasakcTaH Pecry6nmkace! lapnamenTi Maxinicitiy aenyTatel (ActaHa k).

2 Kykbik xaHe memnekeT, Ne 2 (99), 2023



Magsut Narikbayev University. HAYYHO-UH®OPMALIOHHbIi XYPHAN «PABO A TOCY/IAPCTBO,
W3[AETCAC 1997 r.,NEPUOANYHOCTb—4 HOMEPABIOJ.

MEXZLYHAPOHbIi PEAAKLMOHHbIVE COBET:

1. Capcembaes M.A. (npefceatens) — A.10.H., npodeccop kadhe Apsl Mex ayHapoAHOro npaBa EBpasuiickoro HaumoHanbHoro yHusepeuteTa um. J1.H. Tymunesa (r. AcTaHa);

2. A6ampos H.M. — a.10.H., npocheccop, INpeaceaatens LigHTpanbHoi usbupatensHoi komuceum Pecry6nuii KasaxctaH (i ActaHa);

3. Abapanmos b.X. — a.t0.H., npocpeccop, MNpeacenatens Coseta avpextopos AQ «MeauumHekuil YHusepeuTeT AcTaHa, YneH-koppecnon/eHT HauvoHanbHoit Akasemin Hayk
Pecny6nvku KasaxcraH (r. AcTana);

4. ABakbAH C.A. — 1.10.H., npocheccop, 3aBeAytoLLui kadpepoii KOHCTUTYLMOHHOT O U MyHuLMnansHoro npasa MY um. M.B. Jlomorocosa (1. Mocksa, PO);

5. AcaHoB XX K. —k.to.H., 3amecTutens MNpeacegatena Ceqarta Mapnamenta Pecny6nuky KasaxcaH (. ActaHa);

6. AxnaHoB A.H. — A.10.H., npodbeccop kadhe Apbl yronoBHO-NPaBOBbIX AUCLMMNMH EBpasuiickoro HaumoHanbHoro yHueepeuteTa um. J1.H. Tymunesa (r. ActaHa);

7. benbix B.C.— a.t0.H., npocheccop, hEBpa3miickora HayyHo-1CCNEeA0BATENLCKOMO LIEHTPa CPABHUTENBHOMO M MEXIyHaPOAHOr0 NpeANpUHUMATENLCKOr O NPaBa, 3aB. kadhe Apoit
npeAnpUHAMATENLCKOr0 NpaBa Ypasnbckoro rocy4apcTBEHHOMO OpUANIEcKoro yHuBepeuteta uMenn B.O. Akosnea (r. Exateputbypr, PO);

8. bopyatusumm W.LLI. — f1.t0.H., npocheccop, 4neH Komuceun no Bonpocam nomunosatua npu Mpesuaente Pecny6nuku KasaxcTaH (. Actana);

9. [layn6aes A.K. — k.10.H., 3kc-uneH KoHcTUTyLMORHoro coBeTa Pecny6inky KasaxcTa, akc-leHepanbHblid npokypop Pecny6nuku KasaxcTaH (. Actana);

10. Jaynexo M.M. —PhD, MpeaugenT, MNpeaceaatens npasnesna HAQ «YuusepeuteT Hapxos» (1. AnmaTbi);

11. [lynat6exos H.0. — A.t0.H., npocheccop, Pektop KaparatamHckoro yHusepeuTeTa um. E.A. bykeToBa, uneH-koppecnoHaeHT HauoHansHoi Akagemun Hayk Pecny6nmku Ka-
3axctaH (. KaparaHga);

12. 3uembnuuikuii, bapToL —PhD, SkoHomuyeckuit yHuBepeuTeT B0 Bpounase (. Bpounas, MosbLua);

13. Koanoscku, Aptyp — AokTop xabunb, npodpeccop, Bpounasckuit YrusepeuTet (r. Bpounas, Monblua);

14. Manbko A.B.— f1.10.H., npocheccop, 3acnyxeHHbIi eATenb Hayku Poceuiickoii Meaepaumm (. Capatos, PO);

15. Menkesuk, bbApH — A.10.H., npocheccop (tenure) npaBa, npocheccop YxusepcuteTa Jlaana (r. Ke6ek, KaHana);

16. Mopos3 C.M.— a.to.H., npocheccop, AekaH BoicLueii wkonsi npasa «daineT» Kacnuickoro YHusepcuteTa (1. Anmarsi);

17. HypmarambeTos A.M. — a.10.H., npocheccop kache ipbl KOHCTUTYLIMOHHOMO U rpax/jaHekoro npasa EBpasuiickoro HalMoHansHoro yHueepeuTeTa M. J1.H. [ymunesa (1. AcTaHa);

18. MoHkwH U.B. — f.10.H., npocbeccop kadepbl rocyAapCTBEHHOTO M MyHMLMNANLHOMO ypaBneHna Poccuiickoii akaemun HapoAHOr0 X03ACTBA 1 rocyapCTBEHHOM CyXObI
npv Mpeaugente PO (r. Mocksa, PO);

19.Poros W.W. — p.t0.H., npocheccop, Mpeaceaatens Komuceum no npasam Yenoseka npu Mpeaugente Pecny6nnku KasaxctaH, uneH EBponeickoit KoMuceum 3a iEMOKpaTuio
yepes3 npaBo (BeHeuyaHckan komucena) o Pecny6nnky KasaxcTa, akc-Mpeaceaatens KoHctutyumontHoro Coseta Pecny6nuky KasaxcTa (1. Actana);

20. Poccutekan E.P — p.to.H., npocbeccop, avpektop MHeTUTYTa cyaebHbIX 3KenepTua, 3aBedyiolliaa kadepoit cyfebHbIx akenepTua MOCKOBCKOro rocyJapcTBEHHOMO topu-
nmieckoro yusepcuteTa uM. O.E. Kyradpuna (MHOA) (r. Mockea, PO);

21. Canpos A.X. — A.10.H., npocpeccop, AvpexTop HaumoHansHoro uenTpa Pecry6nvki Y3bekuctan no npasaM YesnoBeka, Npejceaarens Komuteta no AemokpaTuyeckuM MHCTH-
TyTam, HerocyAapcTBeHHbIM OpraHu3auMAM U OpraHam CamoynpaBieHuA rpaxziaH 3akoHogaTenbHoi nanatsl Onuii Maxnuca (MapnameHTa) YabekucTata, akafemuk
HaumonanbHoi Akaaemum Hayk Pecny6nnku Ya6ekucTa (1. TawwkenT, Y36exuctaH);

22. Crounos fl.b. — cyaba KonetutyumonHoro Cysja bonrapww, fokTop npasa, npodeccop Coduiickoro yHusepeuteTa um. Ceatoro Knumenta Oxpuackoro (1. Cocoua, bonrapua);

23. TyrxaHo EJ1.— 4.MonuT H., K.10.H., 3Kc-akuM AKTIOGHHCKO 06nacTu, akc-3amecTuTens Npembep-MurucTpa Pecny6nnkm KasaxcraHa (r. Aktobe);

24. Waknpos A.O. —K.10.H., akc -genyTat CeHata MapnamenTa Pecny6nukv KasaxcraH (r. Actaa);

25. lWantana H.K. — A.to.H., npodheccop, akafemnk AkaZemuu BbicLLero 06pa3oBanma YkpanHbl, akc-lpedcefatens KoHeTutyumorHoro Cysa YkpauHs! (. Kues, YkpauHa).

PEJAKLIOHHAA KOJUETA:

1. Ouamku A B. (raBHbif pesjakTop) — A.Qun.H., K.t0.H., Associate professor [enapramenta ny6nvyHoro npasa Magsut Narikbayev University (. Actana);

2. A6ppacynosa 3. — K 1o.H., Teaching professor [lenapramenTa yacTHoro npasa Magsut Narikbayev University (. Actana);

3. Aybakvposa W1.Y.— o H., Assistant professor [lenaptamenta ny6nuiHoro npasa Magsut Narikbayev University (. Actanal;

4. Axmagn M.A. —PhD, Assistant professor, Buuie-lTpoBocT no Hay4Ho# feATensHocTY v uccneoBauam Magsut Narikbayev University (. Actana);

5. bextnoaesa 0.C. — PhD, avpextop (aexaH) Boiciued Lwikons! npasa Magsut Narikbayev University (r. Actana);

6. brieGaesa A.A. — K.10.H., JOLIEHT, fmpexTop Hay4Ho-06pasoBaTenHOro LEHTPa YrofioBHO-MPaBOoBbIX AvcLimnvH AkaZemuv npasocyma npv BepxosHom Cyzae PK (- Actana);

7. Bycypmanos XX J. — f.t0.H., npocheccop Kacnuickoro yHuepcuTeTa (I Anmars);

8. BoaHak 0.A. —k.lo.H., Teaching professor [lenapTamenTa yronosHoro npasocyava Magsut Narikbayev University (. Actaa);

9. [hxexeGaes 4.Y. —K.10.H., 3aMecTUTENb AvpekTopa Yde6Horo ugHTpa npu Pecny6nukaHckoi nanaTe YacTHbIX cye6HbIX McrionHuTened (. AcTaal;

10. Ecremmpos M.A. — PhD, accoummpoBaHHbiii npocheccop YrueepeuTeTa Cyneiimana Zlemvpena (. Anvarsi);

11 EwnuAzos H.C.—PhD, Assistant professor [lenaptamenTa MexayHapoaHoro npasa Magsut Narikbayev University (r. Actana);

12. Xymarynos M.A.— a.10.H., npocheccap, 4neH Boiciuero Cyae6Horo Coseta Pecny6mku KasaxcTa (T AcTana);

13. Xycynos Al — Ato.H., Teaching professor [lenapramenta ny6muyHoro npasa Magsut Narikbayev University (. Actaxa);

14. Vinpbiwesa C.K. — a.to.H., Professor Emeritus [lenaptametta YactHoro npasa Magsut Narikbayev University (. ActaHa);

15. Kamvwesa I — K to.H., Professor Emeritus [lenaptameHTa ny6nyHoro npasa, pykoBoauTeNb bropo no oLigHke 1 ceptvdnkaym topucto Magsut Narikbayev University (. Actanal;

16. Kayzpipo TE. — a.to.H., Teaching professor [lenapramenTa dacTHoro npasa Magsut Narikbayev University (. ActaHal;

17. Kum K B. — ko H., Professor Emeritus [lenaprametTa YronosHoro npasocyava Magsut Narikbayev University (- Actana);

18( KAOI'aMOB) M.H. — A.10.H., npodheccop, PyKoBOAVTESTb Hay4HO-1CCIIEA0BATENLCKYAX MPOEKTOB M0 BOMPOCaM YroMIOBHO0 NPaBOCyAUA 1 Hay4Hoi akcnepTusbl Magsut Narikbayev University
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THE TERM “INDO-PACIFIC” AS CONCEPTUALISED
IN THE LANGUAGE OF INTERNATIONAL LAW

This paper is dedicated to scrutinising the problem of how the
term “Indo-Pacific” is conceptualised in the international law from
both linguistics and IR (International Relations) perspectives. The
relevance of the topic is defined by a growing number of corre-
sponding legal documents adopted by regional and external actors,
which in turn has an impact on the realm of international law. The
goal of the study consists in tracing back the peculiarities accompa-
nying the described process of conceptualisation. A brief literature
review demonstrates a clear lack of related analyses in the legal
dimension; the academic novelty can thus be substantiated by the
fact that the groups of sources of law introducing the “Indo-Pacif-
ic” concept are categorised in a hierarchical manner. From a meth-
odological point of view the paper is aimed at adding linguistics

G.V. TOROPCHIN, and international law to the mix of disciplines that can assist in
PhD in History, Research Fellow, Q(Z{nprehgndlng the relatively recent phenomenon of “Indo-Pacif-
International School of Hué ic”, political science already being paramount among these. As
University (Vietnam, Hug), for the findings, it has been shown that bridging the gap between
Associate Professor, Faculty of the designated areas is in principle possible thanks to an interdis-
Humanities, Novosibirsk State g:lphnary approach, allc_)wmg thereby to create a multidimensional
Technical University image of the macroregion. Another associated inference concerns
(Russia, Novosibirsk), the dynamics of how exactly the notion under discussion has been
E-mail: glebtoropchin@mail.ru rooting in the sources of international law: namely, this happened

due to a transfer from national legislation. The article is concluded

with the discussion on the evolution stages of incorporation of the term “Indo-Pacific” in the
international law, as well as recommended directions of further research.

Key words: Indo-Pacific, Asia-Pacific, international law, linguistics, interdisciplinary studies.

Introduction

The goal of this paper is tracking the evolution of how the term “Indo-Pacific” has been reg-
ularised in various sources of law, against the backdrop of volatile geopolitical circumstances.
Regardless of the heightened attention to the concept in the scholarly literature as of late!, the
issue has hardly been covered extensively from an international law point of view, being under-
played in the legal dimension on the whole. Indeed, in spite of abundant research undertaken in
such disciplines as World Politics or Area Studies, few papers by experts in jurisprudence have
been dedicated to the subject under discussion. One of those is narrowed down to the case of

© G.V. Toropchin, 2023

'Cf. Haruko W. The “Indo-Pacific’ Concept: Geographical Adjustments and Their Implications // RSIS
Working Paper. 2020. No. 326. 2020. Singapore: Nanyang Technological University. URL: https://dr.ntu.edu.
sg/handle/10356/143604 (20.08.2023).
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the regional interplay between China and India®.. Others constrain themselves to in-
dependent branches of jurisprudence such as law of the sea’. More specific stud-
ies cover freedom of navigation in the region*. As such, despite the impressive quan-
tity of generalised papers in political science and cognate disciplines that deal with
revealing the semantics of this freshly coined term, this field is clearly underexplored in the
context of international public law given the potential of linguistics and jurisprudence tools.

The word combination “Indo-Pacific” has been gradually replacing the traditional and ha-
bitual notion of “Asia-Pacific” throughout the past decade. It is quite sympomatic that the
fixation of the latter in the discourse and language of international law is normally assigned to
the end of Vietnam War in the 1970s. Nevertheless, within the United Nations structure with
its numerous bodies the well-established definition of “Asia-Pacific” still remains.

It is rather plausible to state that regions per se are constructs’, being an abstract medium
of re-envisioning certain fragments of geographical space consolidated by a set of factors, from
economic and trade ties to cultural commonalities. The semantic fields of the two notions, “In-
do-Pacific” and “Asia-Pacific” mostly — if not overbearingly — overlap. In terms of the subject
matter, the issue of geography comes at the fore as the territorial framework remains one of
the most important and convoluted aspects. Critics of the “Indo-Pacific” idea have been raising
the problem of the existential necessity of the novel term, allegedly a redundant one. Applying
the Occam’s razor principle, it would be reasonable to pose the question whether multiplying
entities has been of use.

Chronologically these trends manifested themselves in a most pronounced manner during
the previous decade. The term has in fact become omnipresent, which necessitates the urgency
of scrutinising it in more detail.

Conceptualising the “Indo-Pacific”: Sources and Key Actors

As for the conceptualisation of the term, it has initially been broadly used in biogeography
and other adjacent natural sciences. Still, it was utilised in parallel by one of the classics of
geopolitics, K. Haushofer®. However, another bipartite notion, that of “Asia-Pacific”, grew
far more ubiquitous in the second half of the 20" century. In the 2000s, though, the adjective
“Indo-Pacific” was revitalised in the discourse again, presumably thanks to its popularisation
by G. Khurana and other Indian (sic!) pundits. Therefore the incipient stage of the conceptual-
isation was characterised by reinstalling the semantic borders of the term in scholarly debates.

Throughout the 2010s, the world witnessed the inoculation of the notion in the documents.
To be precise, the term was allegedly used officially for the first time in 2013 Australian De-
fence White Paper. Since then, it has been frequently utilised in the bilateral documents be-
tween the U.S. and their allies, from summit declarations to intergovernmental meetings and
even Track 1.5 diplomacy events like Shangri-La Dialogue in Singapore.

Yet it was in the late 2010s that countries and regional organisations embarked upon for-
malising their policies towards the Indo-Pacific. The types of the documents regarding the

’Kim J., Raswant A. Indo-Pacific Powers: Internalization, Interpretation, and Implementation of Inter-
national Law // The Pacific Review. Vol. 36. Iss. 4. 2023. P. 871-896. URL: https://doi.org/10.1080/0951
2748.2022.2046629

*Wirth C. Whose ‘Freedom of Navigation’? Australia, China, the United States, and the Making of Or-
der in the ‘Indo-Pacific’ // The Pacific Review. Vol. 32. Iss. 4. 2019. P. 475-504. URL: https://doi.org/10.108
0/09512748.2018.1515788

“Kaye S. Freedom of Navigation in the Indo-Pacific Region // Papers in Australian Maritime Affairs.
No. 22.2008. - 56 p.

*McDougall D. Asia Pacific in World Politics // 1st edition. Lynne Rienner Publishers. 2006. 371 p. P. 6.

°Cf. Haushofer K. Deutsche Kulturpolitik im Indopazifischen Raum // Hamburg: Hoffmann und
Campe, 1939. - 287 p.
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Indo-Pacific posture adopted at a national and international level can be provisionally divided
into three groups based on their status:

- Strategies (i.e. documents of a higher order). This is the most widespread and well-struc-
tured form of such papers, the first of them adopted by France in 2018. The freshest examples
involve Republic of Korea and Canada who joined the club of nations with their Strategies in
2023.

- Guidelines (or documents of a medium-range order). Such policy prescriptions have been
adopted by Germany’s Federal Foreign Office in 2020 as well as the Netherlands’ in the same
year.

- Outlooks (documents of a lower order). This less common type was originally enshrined
by ASEAN as a traditional regional organisation that published its Outlook in early 2021. Cu-
riously enough, Bangladesh followed their suit in 2023 with its individual document. These pa-
pers are of considerably shorter volume, more resemblant of press releases, and only delineate
the vision of the region descriptively.

Admittedly, the selection of a proper category by an international legal entity is rather
defined by internal considerations and priorities of stakeholders concerned. In case of nation
states, such sets of documents are most of all produced by representatives of the executive
power, in particular foreign ministries.

Retrospectively, empirics prove that it is the geopolitical shocks that clearly predate the
adoption of the respective documents. Indeed, the COVID-19 pandemic was followed by the
announcement of EU Strategy for Cooperation in the Indo-Pacific and analogous Guidelines
by some European states in 2020, whereas overall securitisation of world politics in 2022 re-
sulted in a reboot of the U.S. document which also preceded the proclamation of individual
Strategies by Canada and South Korea.

With the exception of ROK, the strategic allies of the U.S. in the region (such as Japan or
Australia) conspicuously distance themselves from forging a separate Indo-Pacific strategy — or
its analogue — of their own. Thailand and Philippines, Washington’s major non-NATO allies
in the Asia-Pacific, limit themselves with expressing their stance within ASEAN as member
states of this regional forum.

Country-wise, a vital constituent of this reformatting is India that still has not issued its In-
do-Pacific document either. As the name itself suggests, the recognition of India as a key term
of the equation is — at least ostensibly — the raison dktre for this process of expanding Asia-Pa-
cific to Indo-Pacific. Even though India has perpetually been included into the wider generic
notion of “Asia” (more specifically, South Asia), this argument apparently was not compelling
enough for the proponents of switching the first part of “Asia-Pacific” with “Indo-. Geopo-
litically, the U.S. has been concentrating on its attempts to pull India into its orbit, garnering
New Delhi’s support by concessions such as striking a deal on civil use of nuclear power (also
known as 123 Agreement) or doubling down on engagement within the Quad. These coinci-
dentally go in line with India’s individual quest for finding a more appropriate place in global
affairs, including by extending its presence in the Pacific. The motivation is clear: a rapid rise
of what is frequently labelled as the most populous democracy — moreover, world’s largest
country by the number of dwellers — also predetermined the need for this rectification of names.

Formalising the “Indo-Pacific”: On a Quest for Institutionalisation?
With regard to the Indo-Pacific construct, the degree of formalisation is comparatively amor-
phous as the transfer to the tenets of international law is complicated and lengthy. International
structures, newly founded or revived within the Indo-Pacific narratives, feature flexible group-
ings rather than full-fledged organisations. For instance, AUKUS was announced by means of
a declaration as opposed to a treaty in the conventional sense but still constitutes a security
pact in terms of classification. It is grounded on pre-existing bilateral defence trade cooperation
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treaties of the 2000s’, and could in the future be underpinned with an actual trilateral treaty it-
self, according to Australian Defence Minister. Quadrilateral Security Dialogue, or Quad, for
reference, has no founding document at all, which leaves the question of its legal platform open.
Over the last few years the term has been penetrating the sphere of economy as well, even if
not pronounced explicitly: IPEF (Indo-Pacific Economic Framework for Prosperity) headed
by the U.S. is one of such rarer cases.

To further advance the institutionalisation of the term domestically, the U.S. officially al-
tered the nomenclature in a number of positions in the Department of Defence, most notably
Assistant Secretary of Defense for Indo-Pacific Security Affairs and their Principal Deputy.
One more instance is renaming of the U.S. Pacific Command that became U.S. Indo-Pacific
Command (INDOPACOM) in 2018. This definitely bears record to a special focus on security,
while the Department of State retains the usual language (e.g. East Asian and Pacific Affairs).
The UK Government follows the same line of behaviour, having created the role of a Minister
of State (Indo-Pacific). Australia, for its part, decided to make its contribution by setting up
Indo-Pacific Centre for Military Law under Australian Defence Force.

The region hardly represents a uniform picture, rather resembling a quaint patchwork of
varying socioeconomic patterns, types of governance, legal systems etc. It is quite evident
that the Indo-Pacific narrative is aimed at reframing the vast area as a global region along with
Euro-Atlantic. In comparison with the previous interpretations of the Asia-Pacific, Indo-Pacif-
ic comprises aquatic expanses of the two oceans, whereas the exact volume of the landmass
spanning the region remains questionable. Furthermore, the competition in the Indo-Pacific
stretches as far as the eastern shores of the African continent. One of the benchmark cases is
Djibouti with its military bases of the U.S. forces and PLA (People’s Liberation Army) located
just several miles within each other. On the opposite facet, both China, on the one hand, and the
U.S. with their allies, on the other hand, struggle to win over Papua New Guinea and manifold
island nations of the Pacific.

Defining the “Indo-Pacific” in the Language of Law: A Linguistic Approach

Rethinking the topic through the prism of linguistics, the term appears not without its con-
notative hues in its usage. The word combination is exposed in the form of well-established
units of language, in the first place, “Free and Open Indo-Pacific” and several others. The view
of the region can be heterogeneous: as such, in the rendering by the Republic of Korea, it is by
contrast denominated as ‘fiee, peaceful and prosperous’. At times those represent conflicting
ideologemes, e.g. in case of the (in)famous dichotomy of the ‘rule of law”vs. a ‘rules-based
order”. This seemingly insignificant difference hides subtle yet essential nuances: it is in the lat-
ter case that international law is stressed as the imperative. Reliance on a “rules-based order”
may hinder the transit of the “Indo-Pacific” notion to international law — which, in truth, might
not always be the intent of the countries voicing the concept.

This does not mean that the term is totally dissociated from the legal domain. A particular
emphasis is made on the law of the sea, namely UNCLOS (The United Nations Convention on
the Law of the Sea) and documents pertaining to maritime security, as well as related compli-
ance practices. An embodiment of this trend is the widely discussed decision by the Permanent
Court of Arbitration on the Philippines v. China case carried out in 2016. It is curious that the
word combination “Indo-Pacific” is only encountered once throughout the transcripts of the
hearings — in a footnoote at that®. At the same time, some authors are skeptical of how the re-
gime of ‘freedom of navigation’ is functioning in the region depending on who turns out to be

'Karbassi S. Legal Mechanisms of AUKUS Explained // Lawfare. September 24, 2021. URL: https://
www.lawfaremedia.org/article/legal-mechanisms-aukus-explained (20.08.2023).

SPCA Case No. 2013-19 // Permanent Court of Arbitration. 30™ November 2015. URL: https://pcacas-
es.com/web/sendAttach/1550 (20.08.2023).
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the beneficiary®. But the advertence to the admiralty law is tangible amongst cases investigated
in the literature!.

The equivalence of translation also constitutes a problem, considering the utmost signifi-
cance of rigorous formulation in legal paperwork. Apart from the sources of international law,
this can be exemplified by the 2007 “Confluence of the Two Seas”keynote speech given by
Abe Shinzo during his visit in India in his first term as Prime Minister''. Indeed, the employed
Japanese noun ;& is standardly translated as both “sea” and “ocean”; however, it stands to rea-
son that it is the two oceans that are implied in this case. Moving to a different tier connected
with international law, one has to keep in mind the UN is known to operate six official languag-
es whereas this is all the more sensitive in the region with a number of caveats with respect to
linguistic conflicts, notwithstanding the role of the English language as a lingua franca.

In certain paradigms, fundamental works by renowned scholars may serve as a source of
international law. Nevertheless, to the best of the author’s knowledge, those hardly contain any
mention of the Indo-Pacific. A simultaneous attempt to force the term into the customary law
can also be observed. As a matter of fact, “Indo-Pacific” can be evaluated as a concept with a
certain discursive power that has been penetrating international law in a step-by-step process.
That said, the term seems more readily used in acts of descriptive rather than prescriptive origin.

The adjective “Indo-Pacific” is actively employed in performative speech acts that ulti-
mately propel into the formation of paraorganisations. This manifestation is especially palpable
in the modes of multi- and minilateralism, as the latter has been a prominent trend in the region
recently. It reveals itself in declarations of abovementioned semi-formalised groupings such
as Quad, AUKUS etc., and these documents contain a substantial amount of mentions of “In-
do-Pacific” as an attribute. Content-wise, a progressively distinct securitisation of the regional
policies is a crucial sequacious trend in this terminological shift. Security on this occasion is an
umbrella term, its semantic field ranging from cyber and space activities on out to fish trawling.

The lack of a global consensus pertaining to the attribute is also remarkable: China views
the term as levelled against itself, accusing the ‘authors’ of the Indo-Pacific project of its exclu-
sivity. Russia also hardly endorses the use of this term, relying on its established equivalent,
“Asia-Pacific”.

Findings

First and foremost, the term took its rise in the Anglo-Saxon tradition, inherently conceived
and popularised in the English-speaking countries, spread and adopted globally afterwards.
The U.S., together with its closest partners in the region, has been arguing in favour of this
concept, pushing forward its distinctive agenda'?. The precedents of applying the notion in its
contemporary meaning in the scholarly and official types of discourse are attributed to India
and Australia respectively. The concept was subsequently developed jointly by both regional
states and external powers.

One could suppose that as the notion originated from the scholarly discourse, it must be
mandatorily elaborate and sophisticated, but in reality that does not preclude different schools

*Wirth C. Whose ‘Freedom of Navigation’? Australia, China, the United States, and the Making of
Order in the ‘Indo-Pacific’ // The Pacific Review. Vol. 32. Iss. 4. 2019. P. 475-504. URL: https://doi.org/1
0.1080/09512748.2018.1515788.

°Cf. Sakaki A., Swistek G. Riickkehr aus unruhigen Gewissern des Indo-Pazifiks: Bilanz und Fol-
gerungen nach Fahrt der Fregatte “Bayern” // SWP-Aktuell. No. 22. 2022. DOI:10.18449/2022A22.

ngEE—=. TZDO0OED3HL) ] Confluence of the Two Seas // IMFE. FERI19FES8H22H.
URL: https://www.mofa.go.jp/mofaj/press/enzetsu/19/eabe_0822.html (20.08.2023).

2Wilkins T., Kim J. Adoption, Accommodation or Opposition? Regional Powers Respond to Ameri-
can-Led Indo-Pacific Strategy // The Pacific Review. Vol. 35. Iss. 3. 2022. P. 415-445. URL.: https://doi.or
2/10.1080/09512748.2020.1825516
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of thought in IR and other branches of social sciences from debates about the crux of the term.
This, in turn, correlates with disparities in understanding of the region by various nations and
intergovernmental organisations. As for the language of the strategies, English is (un)surpris-
ingly prevalent, not only due to its role as a medium of international communication but also
owing to the fact that the countries fostering the Indo-Pacific agenda use this language officially
(U.S., Australia, India etc.) Furthermore, publicising an English version of a strategy could be a
shortcut to communicate the view of the region to other key counterparts. Suffice it to note that
the expression as well as allied ideologemes have been rendered into other languages mostly
as calques.

The notion of Indo-Pacific has predominantly been proactively promoted not only by Wash-
ington and its allies in the region (only one of which has so far approved its own Indo-Pacific
strategy), but also by European nations. It was also partly embraced by the middle powers and
smaller countries of ASEAN. Most conspicuously, this has been a collective decision rather
than a sum of solitary efforts. Southeast Asian states’ approach to this dichotomy consists in
exercising strategic autonomy and carefully balancing to avoid taking sides.

As for the conceptualisation process, the vector has been at first directed from scholarly
discourse into official (i.e. in speech acts of policymakers). Next period was primarily marked
by affixing the term in the national legislation of separate countries (the number of which keeps
growing). On this level, the documents are of uneven orders per se, which can be explained
by differences in how the nations construe their perceptions of the region. Emergence in the
international law is the final phase of this complex ‘indigenisation’ of the term. This transfer
into the realm of international law is taking place through the national legislation. More gener-
ally, the notion is being introduced into the legal dimension from a transdisciplinary scientific
discourse. As has been exhibited, the term, as used in its most typical contexts, is not devoid of
an ideological complexion, in view of its value-based core.

The actual territorial framework of the macroregion is still to be defined, and the term “In-
do-Pacific” hardly shines a light on this convoluted issue (if not causing extra confusion). Same
applies to the division of this geographical part of the world into subregions, which is, apart
from being not incurious in a theoretical sense, a matter of practical importance. Sources of in-
ternational law could play a prescriptive role e.g. in specifying the borders of the Indo-Pacific,
but to that end the term has to be agreed upon universally rather than by few players.

The operational implementation of the Indo-Pacific concept may differ from country to
country, yet some mainstream trends can be singled out on a macroregional scale:

1) The governance of Indo-Pacific is oftentimes associated with tackling both conventional
and new challenges and threats resulting in overall securitisation of the discourse. This can
be corroborated by a massive increase in defence spending in Asia!®, militarised rhetoric of
countries’ officials etc. Securitisation is especially visible in the nuclear realm, given the related
developments furthering the threshold of nations characterised by nuclear latency. The most
obvious relatable examples include the decision to eventually arm Australia with nuclear-pro-
pelled submarines under 2021 AUKUS pact as well as 2023 Washington Declaration allowing
the U.S. SSBNs'* to make port calls in South Korea. Such actions shaping the regional order
lead to a more securitised — though not exactly more secure — environment.

2) Confrontational nature and exclusivity are characteristic of even economic blocs within
the Indo-Pacific, let alone geostrategic fora. For example, this refers to the U.S.-led IPEF as
opposed to RCEP, or Regional Comprehensive Economic Partnership,launched in 2020 and
commonly ascribed to China’s influence. The number of participants in Quad, AUKUS etc. is

BCf. SIPRI Yearbook 2023. Armaments, Disarmament and International Security. Summary // Stock-
holm International Peace Research Institute. 2023. P. 8-9. URL: https://www.sipri.org/sites/default/
files/2023-06/yb23_summary_en_0.pdf (20.08.2023).

SSBN stands for ballistic missile submarines i.e. vessels equipped with missiles capable of carrying
nuclear warheads.
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finite and the membership is next to impossible to obtain, even though outreach formats serve
the goal of attracting potential supporters from the outside. On the flip side, APEC (Asia-Pacific
Economic Cooperation) has not been expanded since the moratorium imposed in the 1990s, too.

3) Indo-Pacific projects presuppose an active participation of extraregional players, such
as the U.S., UK and EU nations. This, in turn, is bound to create the milieu for a diversified
transregional interaction, incentivising both cooperation and competition.

4) Institutionalisation, being an indispensable prerequisite for implantation of the term in
the corpus of international law, can at best be assessed as selective with respect to Indo-Pacific.
It is by and large realised in the shape of minilateral arrangements, which may not necessarily
contradict the somewhat attractive idea of multipolarity. While opponents of the Indo-Pacific
construct blame its authors for obtruding a certain modus operandi, it can, on the other hand, be
qualified as an endeavour by the apologists to achieve harmonious co-existence with the rising
Global East (or Global South).

5) Noteworthy is alternate mentioning and omission of the P.R.C. as a threat (and an
implied addressee) in officials’ speeches and other documents. At times the authorised repre-
sentatives of countries favouring Indo-Pacific denied that the notion is directed against Beijing,
leaving thus room for diplomatic manoeuvring. DPRK’s nuclear and missile programme has
been another rationale behind the Indo-Pacific project, among others.

Finally, dwelling upon the prospects of future research, it is worth revisiting the term
through a combinatorial prism. I.a. it would be advisable to conduct a quantitative and qual-
itative content analysis in order to identify the co-occurrence as to which definitive units go
together with “Indo-Pacific” as an attribute. Resorting to hermeneutics as a framework, another
possibility consists in employing the concept of modality to find out the attitude towards the
notion under consideration.

I'.B. ToponuuH, T.5.K. X109 YHUBEPCUTETI XaJIBIKAPAIBIK MEKTEGIHIH FHUIBIMU KbI3MET-
kepi (BoerHam, X103 Kanacel), HOBOCMOMPCK MeMJIEKeTTIK T€XHMKAJIbIK YHUBEPCHTETiHiH
TYMAHUTAPJIBIK OljiM Gepy q)aKyJIBTeTiHiH HOLEHTi (HOBocnﬁanK kanacel, Peceir): Xa-
JIBIKAPANBIK KYKBbIK TiTiH/eri «YHJI] THIHBIK MYXUTBI OHipi» TepanH TYXbIpbIMaMaay.

Makana XanbIKapaibIK, KYKBIK, TiTiHETi «YHi- ThIHBIK MYXUATBI eH1p1» TepMI/IHlHlH TYKbI-
phIMIAMAITBIK, TIPOGIEMAChIH Tajjiayra apHanraH. TakbIpbINTHIH ©3eKTUIr eHIpJIiK KoHE Chl-
PTKbI OWBIHIILUIAD KAOBLIIAWTBIH TUICTI KYKBIKTBHIK, KY>KATTapJbIH KONTiriHe OaiIaHbICTHI,
OyJ1 ©3 Ke3eriHje XalbIKapalblK, KYKBIK cajachlHga Aa KepiHic Tabambl. 3epTTey/liH MaKCcaThbl
TY>KbIPbIMJIJAMAHbIH, 13[IHIC MPOLECiH CYI‘/’IeMeJmeI‘/’ITiH epeKIleIKTep/li alKbIHIAyJaH TYpajbl.
OpneOHeTKe KbICKALlA LIOJTy XKacay 3aH eJIeMiHJeri TaKbIPbII GOMbIHIIA KYMBICTAPABIH AHBIK
>KeTlcneym1mr1H kepceTteni; Ochbualiina, FEUTLIMA XKaHANBIK >KapHsUIAHbIM/A YHmi-ThIHBIK MYXH-
ThI OHIPiHIH TYXKbIPbIMAAMACHI aflHAJIbIMFA EHTI3UIETIH KYKbIK, KO3JepiHiH NepapXusiyIbIK HEeri3fe
caHaTTaJybIMEH aiKbIHAANAIbI. OMiCHAMAIILIK, TYPFbIIaH aJiFaHIa MaKajla JIMHTBUCTAKA MEH Xa-
JIBIKAPAJbIK, KYKBIKTBI Ka3ipri 3aMaHrbl «YHi-ThIHBIK MYXUThI aiiMarbl» (DEHOMEHIH TYCiHyre
KOMEKTeCyl MYMKiH 6acka MoHfiepre Kocyra OarbITTanraH (MyH/ai cananapra OipiHILII Ke3eKTe
casicaTTaHy xatajpl). HoTiskenepre kenep 6oJicak, aTajraH caiajap apachIHIArbl alIaKThIKThI
eHCcepy MoHApaJIbIK, TICUTIIH apKACKHIHJIA Ty OeTeilli My MKiH 601aThIHbI KOPCETUI/i, OJ1 OChLITAMIIIa
MaKpOeHIp/IiH KeN eJlleMIi KOpiHiciH Xkacayra MyMKiHmiK 6epefi. OcbiraH 6aiiIaHbICTBI Tarbl
6ip KOPBITHIHABI TAJIKBIIAHBIT OTBIPFAH YFBIMIBI XAMBIKAPAILIK, KYKBIK Ke3AepiHje OeKiTy auHa-
MUKAChIHA KaThICTHI: OYJI YIITTBIK 3aHHAMA APKbUIbI TPAH3UTTIH apKacklHia Gomibl. Makana «YH-
Ai-ThIHBIK, MYXUTBI ©HIP1» TEPMIHIH XaJIbIKAPaJIbIK KYKbIKKA CHI13Y 9BOMOLMSICHIHBIH Ke3CHACPIH
TaJIay/bl, COHAAN-aK, OflaH Jpi 3epyesey 6arblTTapr TyPAJIbl YChIHBIMAAP/IbI ASKTalfIBI.

Kiam cesoep: YnOi-Toinvik myxumot onipi, A3us-ToiHblk MYXUMbL OHIPI, XAALIKAPAABIK
KYKbIK, AUHRBUCMUKA, NIHAPAABIK 3epmmeyaep.
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I'.B. Toponmunn, K.M.H., Hay4Hblli coTpygHuK MexayHapoaHoii mxonbl YHuBepcuter X103
(BoetHam, r. X103), qonenT ¢akyipTeTa rymanuraporo oopa3osanns HoBocudupckoro rocy-
JapcTBeHHOro Texnmyeckoro ynusepcurera (r. Hosocubupck, Poccus): Konnenryanusamus tep-
muHa «Hg0-TuxookeaHcKnii pernon» B sI3bIke MeXIYHAPOJHOTO NpasBa.

Cratbsl NOCBSAIICHA aHAJIM3Y NPoOJIeMbl KOHLeNnTyanmm3auuu tepmuHa «Mapo-Tuxookean-
CKHil pETHOH» B fI3BIKE MEKITYHAPOTHOrO MpaBa ¢ TOUKU 3PEHUA JIMHIBUCTUKHA U Hayku o MO
(MeXIyHapOIHBIX OTHOLICHUAX). AKMYyaibHOCHMb TeMbl 00YCJIOBJICHa BCE OOJIBIIMM KOJIMYEC-
TBOM COOTBETCTBYIOIIMX MPABOBHIX JTOKYMEHTOB, MPUHIMAEMBIX PErHOHAJIbHBIMU M BHEIHU-
MU UTPOKaMH, YTO B CBOIO Ouepedb OTpaxkaeTcs W Ha chepe MEeKIyHapogHoro mpasa. [leas
WCCJICIOBAaHNsA COCTOUT B ONPEACJICHMHA OCOOEHHOCTEH, COMPOBOKIAIONIMX UCKOMBIN IpoLece
KoHIenTyamm3anun. Kpatkuit 0030p JmTepaTypsl IEMOHCTPUPYET ABHYIO HEXBATKy padoT IO
TeMe B IOPUINYECKOM U3MEPEHHHU; TAKUM 00pa3oM, HayuHAs HOBU3HA OTPENeIIAeTC TeM, YTO
B MyOJIMKaIMU B MEPApPXMUYECKOM KJII0OYE KaTeropu30BaHBl UCTOYHHMKU MpaBa, B KOTOPHIX BBO-
autcst B obopot koHnent Mungo-Tuxookeanckoro perrnoHa. C mMemooos02uueckori TOUKH 3pe-
HUS CTaThsl HANpaBJicHA Ha MOAKIIOYCHNE JIMHIBIUCTUKU M MEXIYHAPOIHOIO NpaBa K JAPYTHM
OMCLUIUTMHAM, KOTOPbIE MOTYT IOMOYb B IOHUMAaHMH OTHOCHTEJIBHO COBPEMEHHOTO (heHOMEHa
«MHno-TruxooKkeaHCKOro pernoHa (K TAaKOBBIM 00JIaCTsM B MEPBYIO OYepe/lb OTHOCHTCH TOJIH-
ToJstorus). UTo KacaeTcs pe3yavmamos, ObUIo MOKa3aHo, YTO MPEOJOJICHHE PA3PHIBOB MEKIY
YKa3aHHBIMU OTPAC/IAMH CTAaHOBHUTCS MPUHLUIINAIBLHO BO3MOKHBIM OJ1arofiaps MEXIUCIUILIN-
HApHOMY IMOIXOMY, KOTOPBIi MO3BOJISIET TEM CaMbIM CO3[1aTh MHOTOMEPHYIO KApTHHY MaKpope-
riuoHa. B¢ onuH CBS3aHHEBIN C 9TUM BBIBOJ KacaeTcs TUHAMHUKH 3aKPEIUICHUS 00CYKIaeMOro
MOHATHUS B UCTOYHUKAX MEKIYHAPOTHOI'O MpaBa: 3TO MPOU30LUIO OJarofgapsi TpaH3UTY depes
HallMOHAJIbHOE 3aKoHopaTesbcTBO. CTaThio 3aBepllaeT aHaJIU3 3TAllOB 3BOJIIOLUH BHEIPEHHUSA
TepmuHa “WHI0-THX00KeaHCKHI perioH” B MEKIYHAPOIHOE IIPaBo, a TaKKe PEKOMEHIAITUH O
HaIIPaBJICHUAX AaJIbHEHIIEro N3yYeHus.

Katouegvie caosa: Hnoo-Tuxookeanckuii pecuo, Azuamcko-TuxookeancKuii pe2uoH,
MeNCOYHApoOHoe NPago, AUHSBUCIMUKA, MENCOUCUUNAUHAPHBIE UCCACO0BAHUSL.
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Wnea npaB yenoBeka BriepBble BO3HWKIA 1 6bina chopmynpoBaHa B
KoHue XVIII Beka B amepuKaHcKon [leknapaummn He3aBucumMocTu u ¢paH-
Ly3ckou [leknapauumu npaB YenoBeka 1 rpaxgaHnHa. Ho nouemy nmeHHo
Toraa chopmMmMpoBaNMCb HOBbIE STUYECKME CTaHAAPTbI NonnTHKK? Kakyto
pPOb B 3TOM MpoLecce cbirpana OTMEHA MbITOK W XEeCTOKUX HaKa3aHun?
W kak pomaHbl X.-X. Pycco, C. PnuapgcoHa u J1. CtepHa nomorniuv pacium-
pUTb coumasnbHble rpaHuLbl SMnaTum? OTBeYasa B KHUMe Ha 3T BONPOChI,
JIVHH XaHT peKoHCTpymMpyeT BYpHYIO CTOPMIO MPaB YesloBeKa M NOKa3blBAET, Kak ee NepuneTmm otTpa-
)KaKTCS Ha Hallel CMOCOOHOCTM 3almLaTh 3TK NpaBa cerogHs. ABTOP OMNMCbIBAaET Havyano 6opbObl 3a
MAaelo yH1BepcanbHbIX MPaB YesioBeKa 1 aHann3nMpyeT NPUYMHbI, MO KOTOPbIM OHa TEPNUT NOpaXeHue
B Nepuopj nogbema HaumoHanm3ma B XIX Beke. B 3aBepLuatoLern 4act KHAMM XaHT NOKa3bIBaeT, Kak no-
cne rnobasnbHbIX KaTacTpod XX BeKa HacTynaeT HauBbICLWIMIA pacLBeT 3Tol naeun B 1948 rogy B CBA3M C
npoBo3rnaweHnem OOH BceobLyelt geknapaLuum npaB YeNoBeKa, a 3aTeM aHanU3MpyeT NONoXeHre Npas
yesioBeKa B COBPeMEHHOM MUpPe. JIHH XaHT — aMmepurKaHCK NCTopuk, npodeccop KanndopHuinckoro
yHuBepcuTteTa B Jloc-AHpxenece.
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JUDICIAL INDEPENDENCE AND THE USE
OF ARTIFICIAL INTELLIGENCE IN COURTS

The relevance of the topic of this research lies in the lack of
legal papers on the questions of using computer technologies in
judicial proceedings. As artificial intelligence (Al) systems con-
tinue to advance, there is a growing need to address their potential
impact on judicial principles. Various countries try to implement
Al technologies in judicial dispute resolution, these processes are
progressing intensively, but there is still a significant gap in the
existing legal literature on this topic.

The subject of this paper is the impact of Al systems’ use
in courts on judicial independence. The purpose of the study is
to examine the implications of Al technologies on judicial inde-
pendence and explore how adherence to specific criteria can help
maintain the autonomy of the judiciary in the digital age.

D.0. DROZD, The topic of this research is highly novel due to the nonexis-
Attorney, independent researcher  t€n1C€ Of legal papers dedicated to the problem of this study. While
(Izmit, Turkey), many scholars are focused on judicial independence, considering

e-mail: danildrozd3@gmailcom 1t @ crucial principle for the rule of law, there is a growing number

of researchers analyzing the implementation of Al technologies in
court. However, these scientific works primarily concentrate on the ways of possible using Al
systems in courts and other general questions. However, there are only a few papers devoted
to the analysis of legal risks associated with the use of Al systems in courts. This work is the
first one that opens the door to further discussions on the assessment of judicial independence
in Al-assisted proceedings.

The research methods used in this paper are typical for legal studies. By analyzing the
relationship between Al technologies and judicial independence, this research seeks to shed
light on the potential challenges that arise from the integration of such computer systems into
judicial systems. The current work addresses different approaches to defining key features of
judicial independence and then proposes a list of specific criteria necessary to ensure judicial
independence when utilizing Al systems.

The key conclusions of this research contribute to the scholarly discussion on judicial inde-
pendence criteria and provide two new specific criteria for Al-assisted proceedings. The author
suggests that adhering to this list of specific criteria can provide independence for Al systems
themselves and for judicial systems in general. By exploring the criteria for safeguarding ju-
dicial independence in the context of implementing Al technologies, this article aims to offer
valuable insights and recommendations for policymakers and stakeholders.

Keywords: artificial intelligence, judicial independence; Al in courts; digital courts; in-
dependence of courts.

Introduction

Almost every sphere of our day-to-day life is subject to constant changes due to digitalization.

The judicial sphere is not an exception. Enthusiasts from all over the globe launch various

© D.O. Drozd, 2023
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projects in order to implement artificial intelligence technologies into judicial decision-making.
Research by Oliveira, Silva Gomes, Enes et al. suggests, while studies on the public use of
artificial intelligence (AI) generally are on the rise, there is still a lack of such research papers
in the field of justice.!

Digital technologies help judicial systems operate more efficiently and be more convenient
for the parties to a case. It is undeniable that videoconferences, for instance, make participation
in court proceedings cheaper and easier especially when the parties of a dispute are located
remotely from a court. However, not every modern technology brings only positive effects to
judicial proceedings. While Al technologies have been integrated into the judicial sphere in
various countries during the last decade, there are many concerns on this issue, which are not
sufficiently covered in legal papers. This article aims to analyze the fate of judicial independence
in the digital age and determine whether it is possible to secure judicial independence in the
case of using Al systems to decide cases in courts or to assist judges to do so.

Al systems may be used in legal proceedings in various ways. Firstly, courts can use these
technologies to assist judges in finding proper precedents, checking whether legal acts and
precedents were abolished or amended, checking the correctness of parties’ legal positions
from the point of view of actual court practice, translating written evidence and oral statements
from foreign languages, evaluating evidence, preparing the drafts of judicial acts and so on.
Secondly, when it comes to deciding cases by Al systems, these systems may be empowered
to partly replace judges in easy cases in the courts of first instance. Such “computer-judges” are
intended to analyze the arguments and evidence of the parties to a case, then reach a decision,
and prepare its text in a human-readable format. So, there are numerous possible ways to use
Al in courts, but in this article, we will explore the question of judicial independence in general
without separation on different Al system types.

This paper begins by establishing the need to define the concept of judicial independence.
After that, we analyze the list of criteria that help to assess the level of judicial independence
in a specific jurisdiction. Then we rewrite these criteria to make them applicable to Al-assisted
proceedings. Finally, we propose two additional criteria which are needed to safeguard judicial
independence with the use of Al systems.

Main Provisions

Starting with the role of judicial independence, we revealed that the most important effect of
this principle is the protection of judicial systems from undue influence by the government. Other
branches of a government should not influence the work of judges, so the principle guarantees that
judges cannot be coerced by powerful political actors to make decisions against their will and their
understanding of proper judicial proceedings. Meanwhile, judicial independence also protects courts
from other actors who may have interests in a particular case; however, the majority of scholars
emphasize political protection as a primary objective. Thus, the definition of judicial independence
demonstrates that this judicial principle safeguards judges from any external influence and provides
them with confidence that they cannot be penalized for their decisions.

There are a number of criteria that enable to estimate whether a judicial system is
independent or not. This paper provides an analysis of different approaches to this issue, and
then proposes a list of the seven most valuable criteria of judicial independence. These criteria
are simultaneously the steps that need to be taken in order to achieve judicial independence.

The criteria which were originally described for ordinary judicial proceedings are applicable
to Al-assisted proceedings as well, but with slight adaptation. However, to safeguard judicial
independence in courts equipped with Al systems, two more criteria should be considered in
addition to the seven general criteria. These additional criteria designed by us aim to protect the

'de Oliveira L.F., da Silva Gomes A., Enes Y., Castelo Branco T.V., Pires R.P., Bolzon A., Demo G.
Path and future of artificial intelligence in the field of justice: A systematic literature review and a research
agenda // SN Social Sciences. 2022. No. 2 (9), 180. P. 2.
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independence of Al systems from judges, judicial clerks, and other specialists involved in creating
and maintaining Al products for dispute resolution. Using nine mentioned criteria altogether shall
constrain external influence on decision-making and enable judicial systems to operate properly
and lawfully. As the author believes, such Al systems shall align with the definition of judicial
independence, and their use will not jeopardize the principle of judicial independence.

Materials and Methodology

In this paper, the results of in-depth research by different scholars on the topic of judicial
independence were used. These results were analysed, interpreted, and adapted in order to be
applicable for Al-assisted proceedings. The author employed typical legal research methodol-
ogy, which involved a systematic analysis of the concept of judicial independence. The initial
step was to define and understand the principle of judicial independence and its role. The paper
then focused on exploring the reasons why judges and courts should remain independent and
who may seek to influence them.

Overall, the methodology of this paper involves a comprehensive examination of the vari-
ous aspects of judicial independence, considering its role in the digital age, and its significance
in protecting judges, courts, and Al systems.

Research Results
1. The Role of Judicial Independence

In order to analyze the destiny of judicial independence in the digital age, the primary task
is to define this principle itself. The current part of the essay is devoted to the role of judicial
independence.

When we think about the concept of the independence of judges, what do we usually
envision as its foundation? Why should judges be independent? It seems obvious that the lack
of dependency allows judges to make the right decisions (as long as judges sincerely believe
in them) without fear about what someone would think or do after the announcement of a
decision. In this context, it is essential to identify the actors — judicial independence is usually
understood as independence from whom or what??

The main actors, who might be interested in influencing judges, can be categorized into
the two main groups, namely a government and a society. A society includes the parties of a
judicial dispute, and other private citizens and companies. In other words, these two groups can
be named as “political pressures” and “other pressures”.’

The independence from a corresponding government is of high importance and the
most difficult to achieve. A fundamental work on judicial independence, written by Tom S.
Clark, begins with a thesis that the separation of powers is the most significant feature of the
Constitution of the USA and probably the most valuable contribution of it to the democracy
throughout the world.* Other scholars underline that the separation of powers enables judges to
act fearlessly, independently, and effectively.’ The separation of courts from politics serves as a
key to distinguish advanced countries and market-based democracies from failed democracies
with a high level of corruption and from authoritarian regimes.®

*Burbank S.B. Judicial Independence, Judicial Accountability & Interbranch Relations // Daedalus.
2008. No. 137 (4). P. 17.

*Meron T. Judicial Independence and Impartiality in International Criminal Tribunals // The American
Journal of International Law. 2005. No. 99 (2). P. 359.

‘Clark T.S. The limits of judicial independence. Cambridge University Press. 2010. P. 1.
*Kaufman I.R. The essence of judicial independence // Columbia Law Review. 1980. No. 80 (4). P.671.

®Posner E.A., Yoo J.C. Judicial Independence in International Tribunals // California Law Review.
2005.No.93 (1).P. 12.
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At the same time, even in the USA courts are partly dependent from other government
bodies. Firstly, this dependency lays in the field of bringing judicial decisions into effect
because executive powers choose whether and when to take actions to enforce judicial
decisions.” Secondly, the United States Congress controls at least the budget, the structure,
and the jurisdiction of courts.® However, the both cases are not the most dangerous ones. It is
usually believed that such dependence between different branches of a government is a good
thing tlglat — if made wisely — creates a balanced system and prevents the tyrannical abuse of
power.

The most harmful form of a government’s influence is direct orders to judges to decide a
specific case in a specific way. This phenomenon is usually called as “telephone justice”.!
This way of disturbing judges is perfectly known in undemocratic societies, where judicial
independence from politics is often more declarative rather than real. In such jurisdictions,
judicial independence, even if it is mentioned in legal acts, is much more associated with
independence only from a society and from the parties of disputes, in particular.

Independence from ordinary people seems to be an easier task. This task includes
safeguarding judges mainly from the following two factors: positive influence (corruption) and
negative influence (criminal threats to judges, their relatives, and their property). We suppose
that in countries with relatively low criminal rates, to the contrast to undeveloped countries, these
threats can be almost eliminated by corresponding states, since the states have a monopoly on the
legal use of force and the states are highly interested to be the ones who fully control the judicial
system of a country.

At the meantime, independence both from political and other pressures has a critical
importance due to a number of reasons. To begin with, judicial independence enables laymen
to believe that their potential disputes can be resolved fairly. Public respect for the judicial
system of a country motivates people, companies, and public actors to bring their disputes
into the courts and resolve it in a civilized manner. That makes judicial independence a highly
important feature of the rule of law.!! Next, the independence of the judicial branch of a
government makes the regulations and the precedents of a corresponding jurisdiction more
valuable. The decisions of independent judges are more predictable because they honestly rely
on law familiar to the society.!'? Otherwise, unfair courts and unpredictable regulations would
lead market actors to protect themselves via other tools, making contract prices higher and
decreasing the level of investment attractiveness.'* The last but not the least is that independent
courts protect individual rights from governments which allegedly overstep their authority.
Only independent judges are empowered to make a government be consistent with its nation’s
laws,!* enabling regular citizens and opposition leaders to challenge the decisions and actions
of government officials.!

Allin all, it seems that the main role of judicial independence is to provide a protection to
Jjudges from the other branches of a government. As we can see in various legal papers on this
topic, the concepts of separation of powers and of judicial independence are quite often linked

"Clark T.S. P.2.

8Ibid.

°Kaufman I.R. The essence of judicial independence. P. 671.

°Clark T.S.P. 7.

UMeron T. P. 359.

1bid.

BGewirtz P. Independence and accountability of courts / China Law Review. 2005. No. 1 (1). P. 11.
“Meron T. P. 360.

SHilbink L. The origins of positive judicial independence // World Politics. 2012. No. 64 (4). P. 587.
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to each other, and the latter is usually described as the integral part of the former.!® Moreover,
some scholars use the word “autonomy” as the contextual synonym of “independence”!’
that leads us to the clear understanding of judicial independence as a political characteristic'®
rather than a safety feature against regular citizens. And even the development of judicial
independence is linked by some authors to political grounds like the will of ruling regimes to
protect themselves after predicted turnover.'

However, the function of this principle to safeguard judges from a society still exists to
some degree because corruption and other threats from interested persons and powerful actors?
are not abolished.

2. The Definition of Judicial Independence

According to Michael D. Gilbert, judicial independence is a condition when judges cannot
be penalized by other actors for their official decisions and judges know that they cannot be
penalized.?! “Other actors” were identified by the author in his article widely, including political
powers, interest groups, parties to a case, and even other judges, meaning also independence of
individual judges, not only the independence of the judiciary in general.?? Speaking of judges’
knowledge on their safety, Irving R. Kaufman also underlined the importance of judges being
assured that their decisions cannot “lead to personal punishment”, unless a serious offense was
committed.?

Professor Paul Gewirtz defines judicial independence as an ability to resolve disputes “in
a lawful and impartial manner, free from” external influence and any improper control.?* A
similar definition is given by Jeffrey L. Dunoff and Mark A. Pollack: the judges’ freedom to
decide cases “free of outside influences”.?

Bearing in mind that the majority of researches understand judicial independence in
a political way, it seems reasonable to describe the phrase as “the ability and willingness of
courts” to resolve disputes lawfully having no undue regard to the opinions of government
actors.”® However, even the authors of this definition mentioned the existence of the other types
of influence: lower courts are dependant, in some legal systems, from higher courts, particularly
when the promotion of judges is controlled by senior judges; and courts may also be influenced
by a corruption.?” At the same time, the independence of supreme courts has the greatest meaning

“Ervin S.J. Separation of Powers: Judicial Independence // Law and Contemporary Problems. 1970.
No. 35 (1). P. 110.

YHilbink L. P. 587.
®Kaufman I.R. Chilling Judicial Independence // The Yale Law Journal. 1979. No. 88 (4). P. 683-684.

YRandazzo KA., Gibier D.M., Reid R. Examining the Development of Judicial Independence // Polit-
ical Research Quarterly. 2016. No. 69 (3). P. 583, 591.

OShapiro M. Judicial Independence: New Challenges in Established Nations // Indiana Journal of
Global Legal Studies. 2013. No. 20 (1). P. 259.

2 Gilbert M.D. Judicial Independence and Social Welfare // Michigan Law Review. 2014. No. 112 (4).
P. 582.

2Ibid. P. 582-583.
BKaufman I.R. Chilling Judicial Independence. P. 690.
#Gewirtz P.P. 11.

BDunoff J L., Pollack M.A. The Judicial Trilemma // The American Journal of International Law. 2017.
No. 111 (2). P. 226.

®Melton J., Ginsburg T. Does De Jure Judicial Independence Really Matter? A Reevaluation of Expla-
nations for Judicial Independence // Journal of Law and Courts. 2014. No. 2 (2). P. 190.

Y'Tbid.
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since they are “the courts of last resort” in most of cases, and the independence of the entire
judiciary is affected by the independence of higher courts.? Thus, political interference is the
most important one because political pressure is the main risk for the independency of higher
courts (and still a risk for lower courts even if there are more dangerous pressure actors for them).

Inlegal literature, it is often distinguished formal (negative or, as it is called in other scientific
papers, de jure®) judicial independence and positive (de facto) independence, where the former
is linked to the guarantees of independence, while the latter refers to judicial behavior.** Formal
independence includes the rules designed for the appointment of judges, their jurisdiction
and discipline, tenure, and the budget of a judicial system.?' Negative independence does not
automatically lead to gaining a positive one; positive independence can be assessed only in
practice during adjudicating cases with political interests in it.*

To sum up, we share a common point of view that judicial independence is equally
relevant for both the judiciary as a whole and individual judges as a part because both should
be safe of “external pressures and of each other”.33 Thus, we propose to understand judicial
independence as the state when courts and individual judges have the ability to decide
cases free from any external pressure with a confidence in their safety from any type of
punishment. This definition implies that both any actor around a specific judge has no power
to somehow influence the decisions of that judge and any actor outside the specific court or
judicial system in general has no power to influence decisions in specific cases or the course of
resolving specific matters in general.

3. Judicial Independence Criteria

In this part, the list of human-judges’ independency guarantees and indicators will be
mentioned in order to provide an opportunity then to decide which of them and in what manner
might be relevant for machine-judges.

Speaking about the possibility of political attacks, J. Melton and T. Ginsburg highlighted
the following provisions: the formal statement of judicial independence; a lifetime tenure
(or, at least, fixed tenure, as others declare®); an appointment process with the involvement
of several various actors or a judicial council; a difficult removal procedure (for example, a
supermajority vote in a legislative body); the limited list of removal conditions; and salary
insulation® (or budgetary autonomy?® in general). We should notice that these guarantees
protect the independence of judges not only from governments but also from ordinary people.
For example, according to Alexander Hamilton, who criticized periodical appointments of
judges, the commitment of appointing powers to the people of a corresponding state would
not be better than committing it to either the executive branch of a government or legislature.?’

Blbid. P. 191.

PRios-Figueroa J., Staton J.K. An Evaluation of Cross-National Measures of Judicial Independence //
The Journal of Law, Economics, and Organization. 2014. Vol. 30, Iss. 1. P. 106-107.

“Hilbink L. P. 587-588.
*'Tbid.
bid.

3Judicial accountability and independence: Independence / Courts and Tribunals Judiciary of the UK.
URL: https://www.judiciary.uk/about-the-judiciary/our-justice-system/jud-acc-ind/independence/  (ac-
cessed: 06.07.2023).

#Rios-Figueroa J., Staton J.K. P. 107.

SMelton J., Ginsburg T. P. 195-196.

*Rios-Figueroa J., Staton J.K. P. 107.

$"Hamilton A. The judiciary department / The Federalist. 1788. No. 78. P. 407.

20 Kykbik >xaHe memnekeT, Ne 2 (99), 2023



Drozd D.0. Judicial independence and the use of artificial intelligence in courts

Next, the list of measurable criteria should be presented. For these purposes we will mix
several approaches of different scholars with our own views. Accordingly, the criteria, which
can be used for assessing the level of judicial independence, are the following:

(1) the independence of judges® and the judicial structure are formally fixed in a legal act,
which cannot be easily changed (e.g., in the constitution);*

(2) the appointment of judges is not controlled by one powerful politician® (e.g., the pres-
ident, the prime minister, the minister of justice, or the president of the supreme court) and
ideally involves professionals from different legal backgrounds or, at least, from the different
branches of a government;

(3) a lifetime tenure or an appointment for up to a fixed retirement age without renewable
terms*! (including for the presidency at the supreme court) and with a detailed provisions on
situations of changing that age (e.g., whether it should be increased in the case of increasing
ordinary civilians’ retirement age or not);

(4) a removal procedure is tough and relies on the limited list of grounds*, individual
powerful actors cannot remove judges* (the same way as they cannot appoint them — see (2)
above);

(5) the budget of the judiciary should be safe from possibly interested branches and the
salaries of judges should not be reduced* but should be corrected regularly due to the official
rate of inﬂ?tion (or interest-rate alternatively) and should stay adequate in comparison to other
legal jobs;*

(1) automatic or strictly regulated allocation of new cases between judges;*

(1) the transparency of proceedings, including publishing not only motivated decisions it-
self but also dissenting opinions*’ since reasoned decisions, as it is commonly believed, safe-
guard against judicial wrongdoing.*3

As for the transparency, we would like to explain its importance a bit more. Theodor
Meron, who served as a judge for several international tribunals and as a President of some
of it, underlined that both national and international judges for their independence should act
in accordance with the transparency that belongs to the judicial process.* By citing Justice
Cullen, T. Meron stated that judicial arbitrariness is unlikely to have a place when nothing is
hidden from the eyes and ears of laymen.® Thus, the openness of proceedings not only helps
a society to believe in a judicial system but also helps to restrain judges from unlawful actions
which could devastate their reputation.

BMelton J ., Ginsburg T. P. 195-196.

¥Feld L.P., Voigt S. Economic growth and judicial independence: cross-country evidence using a new
set of indicators // European Journal of Political Economy, 2003. No. /9 (3). P. 501.

“Ibid.

“bid.

“Melton J., Ginsburg T. P. 195-196.
BRios-Figueroa J., Staton J.K. P. 116.
“Melton J., Ginsburg T. P. 195-196.
“Feld L.P., Voigt S. P.501.

4Tbid.

“Mbid.

“Meron T. P. 360.

“Ibid.

OSee: Ibid.
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Finally, it should be mentioned that there are different approaches to accessing the level
of judicial independency,’! while in this paper, we mentioned just the most popular and the
most important criteria from our point of view. In our believe, these criteria are sufficient to
understand the nature of judicial independence and to move to the major part of the essay,
where we will try to imply and modify these provisions for Al courts.

4. Implementing Judicial Independence Criteria
to Artificial Intelligence Systems

To begin with, from the first look it seems that being independent is an easier task for
machines since they can straightly follow rules. Unlike human-judges, the work of Al systems
can be influenced neither by changing their retirement age or salary nor by gifts or criminal
charges.>> No one can informally call Al system and ask to decide a specific case in a specific
manner. However, we believe that such risks should be mitigated in judicial Al systems as
well, but with a correction due to its mechanical (as an opposite to human) nature.

We propose that implementation of the same criteria of independency as for human-
courts with little corrections will enable to safe judicial independence even in the case of the
use of Al systems in courts.

The first provision remains the same: both judicial independence and the judicial system
structure should be fixed in the main legal acts. In the situation of using Al, this provision means
that guarantees of judicial independence for Al managed cases should be stated in federal laws
(e.g., procedural codes, judicial proceedings regulation, or special Al proceedings acts) and the
application of Al systems shall be mentioned in major legal acts.

The second provision on the appointment of judges shall be transformed slightly. We
propose to extend this provision not only on the development and the implementation of Al
systems but also on the arrangement of the categories of cases to be resolved with the use
of Al All of these steps should be out of the direct control of one political or commercial
actor. It means that, for example, the development of Al system shall be in the hands
of several actors with different interests. Otherwise, we may get imbalanced systems for
credit debt disputes, developed by organisations affiliated with banks; unfair systems for traffic
fines disputes, developed by specialists affiliated with traffic police authorities; and, finally,
pro-prosecution systems for criminal cases, developed without the involvement of attorneys.
Similarly, it should be forbidden to empower one actor (e.g., the minister of justice or the
supreme court) to decide for what cases and in which situations Al systems are applicable.

Next, a fixed tenure shall be implied in this case too. The minimal period of using Al
systems must be specified in advance, it should be sufficient (at least, three years), and it
cannot be reduced without serious legal concerns (about this opportunity see the following
paragraph below). If a legislative body decided to start a five-years experiment on adjudicating
specific disputes with the use if an Al system, this term cannot be reduced later with concerns
like economical inefficiency and so on (which can be only the visible part of real reasons). Such
stability and confidence will assure Al systems’ operators and other involved actors that they
will not lose their positions no matter which decisions their product will create.

The fourth provision, devoted to a removal procedure, is linked to the previous one. The list
of grounds to dismiss Al systems from resolving the specific category of cases should be
published in advance. This list should include only really harmful and unambiguous reasons,
and the dismission of Al system should be in the arms of several actors with different interests
at the time. However, higher courts should have an opportunity to produce interim measures
in the form of the suspension of Al decisions if it can sufficiently violate human rights in a
particular case.

31See, e.g.: Rios-Figueroa J., Staton J K. P. 129-135.
32Shapiro M. P.276-277.
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Then, moving to the criteria of budgeting, we propose to extend this provision. Firstly,
the salaries of personnel involved in the maintenance of judicial Al systems shall not
be reduced and shall be increased the same way as the salaries of other similar specialists
in courts (for judges helping to maintain Al systems — similar to other judges, for technical
specialists and clerks — similar to other technical specialists and clerks, correspondingly).
Unlike ordinary judicial proceedings, in AI managed proceedings, technical specialists play a
much more important role. Technical job here is much more associated with corruption risks
than in ordinary proceedings, where decisions rely only on judges. This is especially true when
it comes to complicated Al systems which resolve disputes itself — in that case judges just help
IT-specialists to design the proper model of resolving cases, while the operation of system in a
particular case is more dependent on clerks and IT-specialists. Secondly, the budget dedicated
to Al systems’ maintenance should stay sufficient, so it cannot be reduced during the same
stated in advance period, and, more importantly, it should be increased due to the growth of the
load of a system or to the growth of electronic component prices.

The sixth provision is probably the easiest one. There should be a detailed regulation on
allocation cases between human-judges and Al systems. No discretion should be left in this
matter. All cases, which are fully consistent with criteria for being resolved by Al systems,
shall be resolved by these systems.

Finally, we come to the transparency of proceedings. For Al-managed proceedings this
provision means that (1) it should be clearly disclosed in the beginning of a case to the
parties and in the decision on a case that Al system is involved and should be described how
(in what part) it is involved; (2) the logic of an Al system’s decision should be described as
far as it is technically possible. The latter highly depends on characteristics of a corresponding
system, but where the transparency is technically possible, it should be provided. For example,
ifan Al system decided that 20% fine is inadequate for a 5-day delay in delivering package, the
system, in the ideal world, should share the citations of judicial acts or legal acts, from where
this opinion has arrived. The same way as reasoned decisions help to protect judges from
wrongdoing, the necessity of providing explanations for Al decisions will safeguard the system
from just typing in preferred results. Nevertheless, Al systems with unreasoned decisions may
also be allowed, but the code of such systems should be a subject to a multi-actor control. In
other words, if not in the decisions of Al systems, then the transparency should be reached
in the code of the systems.

To sum up, all provisions, which were originally created to protect judicial independence
in ordinary proceedings, should be applied to dispute resolution with the use of Al systems, but
after various corrections of these provisions.

However, the list of criteria mentioned above would be incomplete without safeguarding the
independence of Al systems itself. Previously, we indicated provisions, which can guarantee
the independence of involved judges, technical specialists, budgets, and so on, but we still have
not protected the systems itself.

Consequently, we propose to use nine criteria for ensuring judicial independence in Al-assisted
proceedings. The eighth special criterion we propose for such situations is the protection of
information from secret intervention from technical specialists, judicial clerks, and judges. This
criterion means that nobody should have access to silently modify the results of Al systems work or
to anonymously modify the inputs of a case in the system. We highlight here that mentioned criterion
prohibits only situations when human-modified data pretend to look like Al-generated data or like the
data generated by the parties to a case that should be used by Al systems.

Meanwhile, some of Al systems may require human assistance, which can lead, for example,
to changes in Al-created decisions, especially on the first stages of using such systems. The
most important point here is that such changes should be transparently demonstrated: who,
why, and how exactly modified the work of Al systems. The same is for the modification of
inputs: clerks should not have the ability to secretly change the data which was intended to be
used by Al systems. However, the data can be reasonably modified: for example, if the system
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was mistaken that in the scan of a party’s document said “sent”, but a clerk clearly see that this
word is “sell”, they can correct it, and everyone should see: who, when, why and what changed
in the input data. In both cases, such intervention should be subject to judicial control when the
party to a case is disagree with changes.

The ninth criterion we propose for Al systems’ independence is the protection from one-
actor changes into the scheme of resolving disputes. This rule means that neither on the
stage of creating Al systems nor on the stage of practical using it individual actors shall have
the opportunity to directly influence the way of deciding cases. And it goes without saying that
such changes in any case can be made only within judicial system or with a help of the council
of legal professionals. Like the procedure of the appointment of judges by the executive branch
of a government may be inconsistent with judicial independence,* the same way creating and
maintaining Al systems by the executive can endanger the independence of the judiciary.

Undoubtedly, individual judges can influence the practice via creating precedents, but it
should be prohibited for individual judges and other specialists to simply modify the scheme
of the work of Al systems. There is only one exception from this provision: when judges are
responsible for the decisions of Al systems, and they shall check and correct all Al systems’
mistakes. Only in this situation, individual judges may have opportunity to fix legal mistakes (as
they think) for all further cases of the judge for whom Al will provide an assistance. However, it
is inadmissible for some individual senior judge to make such changes into the system in general.

All in all, we believe that these nine criteria can safeguard judicial independence in
proceedings, where Al is used in order to help judges or to resolve some categories of cases
instead of judges. Finally, we will approach the definition of judicial independence, which we
provided in this paper earlier. In our opinion, Al systems consistent with these nine criteria
are admissible from the point of view of the definition of judicial independence. Al systems,
as well as judges who get the assistance from Al systems, will be free from external pressure
and will be able to decide cases in the course of law without any harmful influence on them if
these nine criteria are met.

Conclusion

Judicial independence plays an essential role in modern proceedings. The use of Al systems
will lead to increasing difficulty in securing the independence of a judicial system because not
only one entity, judges, needs protection from external influence, but also technical specialists,
judicial clerks, and even Al systems themselves. However, this goal can be attained by adhering
to the aforementioned nine conditions for ensuring judicial independence. Provided that the
nine criteria outlined are followed, the independence of a judicial system should be ensured
even when Al systems are employed.

H.0. [Ipo3n, agBokat, Tayeici3 3eprreywi (M3mup kanacel, Typkus): Cyabsijiapabix
TAYEJICI3/Iiri JKoHe coTTap/Aa KacaHIbl UHTEJUIEKT NMaujaiaHy.

Ocbi 3epmmey TaKbIpbIObIHBIH ©3€KTLIIr COT TOPEITiH iCKe achIpy cajlachbIH/ia KOMIBIOTEPIIK
TEXHOJIOTUSNAP/bI NMAfjalaHy MICEJECiH FhUIBIMUA TYPFbIIAH MbICBIKTAY/bIH KEeTKITIKCi3/IiriHeH
TybIHAANBI. 2KacaHpl MHTEIUIEKT XYy enepiHid (Oyman api - 2KW) gamMmybIMeH oapfblH COT iCiH
KYPri3y KarufaTTapblH CaKTayFa BIKTAMAall 9CEPiH 3epTTey KaXKETTiJri fie ecyae. OpTypii
erep Aaynappbl wemry canacbiHa 2KV TeXHOJIOTHsIapbIH €Hri3yre ThIPbICA/Ibl, Oy MpoLecTep
KAPKbIH/BI XKYPIM >KaTbIp, anaija 6y TakpIpbIl OOMbIHIIA 3aH 9fie01eTi OYPbIHFBICHIHIIA eJey i
OJIKBUIBIKTAP/IbI KAMTU/IBI.

Ocbt acymbicmuiy MoHI coT KbidMmeTiHae KW kyiienepiH KOJJaHy[bIH COT ToyeJCi3firi
KArufaTblH iCKe achIpyra ocepiH Oummipeni. 2KymbicThiH MakcaTbl 2KM TeXHOJIOTHsIIApbIHBIH
CYABSUTAPABIH, TOYEJCi3/iriHe JCepiH 3epTTey >KoHe Oenriyi Oip esmeMepal cakTay CaHABIK,
Ioyipae coT OWIIITiHIH IepOecTiriH Koymayra Kanail KeMeKTeCEeTiHiH 3epTTey OOJbIN TaOblIabl.

3Meron T. P. 361.

24 Kykbik >xaHe memnekeT, Ne 2 (99), 2023



Drozd D.0. Judicial independence and the use of artificial intelligence in courts

ATanraH 3epTTey[iH TaKbIpblObl KApajblll OTbIPFaH MpoOJeMaTHKara apHalFaH 3aH
>KYMBICTApbIHbIH >KOKTbIbIHBIH apKACBIHAA >KOFapbl >KaHANbIFbIMEH epeKLIeieHedi. I3ipre
KOITereH 3epTTEYIIIIep CYyIbsUIapAbIH TOYENCI3ir TaKbIPhIObIHA IIIOFBIPJIAHBII, OHbI KYKBIKTBIK,
TOPTINTI cakTayfla TypraH Heri3ri KarupanappblH Oipi peTiHje ofiiyl yCTaHa/bl, COHbIMEH KaTap
ranbIMaapibIH Kebetoi corrapaa 2K TexHomorusiiapslH KONjlaHy MacelleciH a3ipneyse. Anatiia
OyJ FeUIbIMU eHOEKTep KebiHece coTTappa xkoHe 6acka fa »kannbl Macenenepae KU xyiienepin
KOJIAaHY/bIH BIKTUMAJ BIKTUMAJ TICUIJEepiHe HIOFbIpaHajbl. An Tek 6ipa3 >KyMmbIcTap FaHa
corrapga KN KOJJjaHyFa OalIaHbICTHI 3aHIBIK, TsyeKennepm Tajjjayra apHaJIFaH. B¥JI
makana 2KV aneMeHTTepiH KOJjaHa OTBIPBIN, COT ICIH 3KYPri3yAeri Cy/bsiIapiiblH TOyeICI3iri
TaKbIPbIObIHAAFl KeJeci MiKipTajacTapra eciK allaThlH aJFallkbl FbUIBIMA €HOeK OOoJIbIn
TaObLIA/bI.

Ocbt Hcymbicma NaiaNaHblUIFaH 3€pTTEY 9AiCTEpPi 3aHABIK 3epTTeyJep (Tanjay, CHHTE3 XoHe
T.6.) YIIH TAOTIK GoJbim TaObuIanbl. 2KM TexHONOTHsIIapbl MEH CY/AbSUTApAbIH ToYeJCi3firi
ApachIH/arbl  KAPbIM-KATHIHACTBI TAJIAy APKBLIbI Oyn 3epTTey COT 6HJipiciHe OCbIHAAl
KYielep/i eHri3yMeH GaiilaHbICThI GOJAThIH KUBIHBIKTAaPFa KapbIK TYCIpyre Thipbicajibl. OChbI
3epTTey CyAbANap/ibIH TOYEINCI3AIriHIH TYHiHAL cunaTTaMasiapbiH aHbIKTayFa SpTYPpI Taciiepre
>KYTiHeNi, cofiaH KeliiH onapybl caktay 2KM >KyiieciH eHrizy Ke3iHjie cOT OUIIIriHiH ToyesCi3airia
KaMTaMachI3 eTyre MyMKiHiK 6epeTiH MaMaHIaHIbIPbUFaH KPUTEPUIATIEPIiH Ti30€CiH YChIHAMbI.

bya sepmmeyOin Herisri KOpPBITBIHIbUIAPbI CYABSUIAPABIH TIYEICI3AIriH  KepceTeTiH
KpI/ITepI/H/UIepmH Ma3MYHbI Moceseci OOMbIHIIA JIOKTPHHATIBIK MKIPTaIacKa YJIeC KOCajpbl,
conpiaii-ak, 2ZK/-Ti nafiangana OTBIPBIIN, COT MPOLECi YILiH apHaiibl €Ki KaHa aBTOPJIbIK, KpUTEPUit
eHrizefii. ABTOp TOFbI3 OJIIIEMHEH TYPAaTbIH OCbl Ti30€HI yCTaHy, aTam aiTKaHaa, COT OWJIiri
JKYHUECiHiH ToyeJICi3[iriH KaMTamachI3 etyre Kabinetti gen 6osmkaiinbl. 2KU TexHonorusinapbia
€HIri3y TYPFBICHIHA CYIbSIAPAbIH, TOYEJCI3MIINiH CaKTay KPUTEPUIJIEpIH Kapay HOTHKECiHJIe
ocbl 6arl 3aH LIbIFapyLUbIIap MEH ©3re JIe XayanTbl TyJFajap YIUiH 6arajbl KOPbIThIHABLIAP MEH
YCbIHbIMJIAP/ibl YCBIHY MAKCaThbIH KO3AE/i.

Kianm ce3oep: wacanovr unmeanekm; CyObaaapobiy, mayeacidoiei; commapoazbr KHU;
UUDPABIK CYObs; COMMAPObIH, MaYeaci3oieai.

H.0. [Ipo3n, ansokar, nesaBucumblii ucciaegosatens (r. 3amup, Typuus): HezaBucumoctnb
cyjeii 4 HCIOJIb30BaHUE HCKYCCTBEHHOTO HHTEIEKTa B CydaXx.

AxmyasvHocmb  membl HACTOANIETO HCCJICNOBAaHUSA HCXOAUT U3 HEAOCTaTOYHOCTH
HAyYHOU TPOPaOOTKH BOIIPOCA WCIIOJIH30BAHUSA KOMITBPIOTEPHBIX TEXHOJIOTHUH B cdepe
oTtnpasiieHus npaBocyaus. C pasBUTHEM CHCTEM MCKYCCTBEHHOro MHTeJUIekTa (majgee — MN)
pacTeT U NMOTPeOHOCTh MCCIICAOBAHMUS WX BO3MOKHOI'O BJIMISHHIS Ha COOJTIONECHHE IIPHHIIAIIOB
CyIOTpOn3BOACTBa. Pa3Hble cTpaHbl MpeANPUHUMAIOT MONBITKY BHeApeHusa Texnosormit U B
cthepy paspenieHus CIIOpoB, 3TH MPOIECCH TPOUCXOAT CTPEMHUTEIIBHO, OHAKO IOpHINIeCKas
JINTepaTypa Mo JaHHOU TeMe MO-TPeKHEMY COICPKUT CYIIECTBEHHBIE ITPOOEJIbL.

Ilpeomem mactosmieil pabOTH MpeACTaBIIAeT coOON BIIMAHME HMpUMEHEHHS cucteM MU
B CyIcOHOI MeATeIbHOCTH Ha peajM3alliio MPUHINIA He3aBUCUMOCTH cyna. Llesb paboTwr
3aKJII0YACTCS B MCCJICOOBAaHUM BO3ACHCTBUA TexHosoruid MW Ha HE3aBUCHUMOCTb Cyded U
U3YYEHUH TOr0, KaK COOJIIOIEHHE OIpeNeSIeHHBIX KPUTEPUEB MOXKET MOMOYb IOICPKUBATh
aBTOHOMHOCTbH CYICOHO! BJIACTU B ITU(MPOBYIO AIIOXY.

Tema maHHOrO HCCJIEOOBaHMS OTJIMYAETCS BBICOKOH MHOBU3MHOU Ojarogaps OTCYTCTBUIO
IOPUAMYECKUX PaboT, TMOCBAIMICHHBIX paccMaTpuBaeMoi mpoOjieMaTuke. Iloka MHOMXECTBO
MCCJIeOBATEIe COCPEIOTOUYCHB Ha TeMe He3aBUCUMOCTH CYIeH, CTIPaBeJTNBO ITO3UITIOHUPY S
e€ B KavyeCTBE OTHOr0O W3 KITIOYECBBIX MPHHITAIIOB, CTOSIMNX Ha CTpayke IPaBOIOPSIKA, B TO
K€ BpeMs MOCTOSHHO PACTyIIee KOJMIECTBO YUCHBIX Pa3paOaTHIBAIOT BOMPOC MPUMEHEHHS
texnosioruit UM B cymax. OmHako 3TH Hay4HbIE TPYIbl MPEUMYIIECTBEHHO KOHIICHTPUPYIOTCS
Ha OTEHITMAIbHO BO3MOXKHBIX CrlocoOax nmpumMeHeHus cucteMm MU B cygax v Ha aIpyrux oOImmx
Bompocax. Torma Kak JIMIIb COBCEM HEMHOTHE PabOTHI IMOCBSIICHHI aHAU3Y IOPUIMYCCKUX
PHUCKOB, CBfI3aHHBIX ¢ MpuMeHeHneM MU B cynmax. JlaHHas cTaThs ABJIAETCA MEPBBHIM HAYIHBIM
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TPYIOM, KOTOPBIIl OTKPBIBAET ABEPb I MOCJEAYIOMMX JUCKYCCUI Ha TEMY HE3aBHCHMOCTH
cylieil B CyIONIPOU3BOJICTBE C MPUMEHEHUEM 3jieMeHToB Y.

Memoovl uccaedosarus, NCTIOb30BaHHBIC B HACTOSIICH paboTe, ABJIAIOTCH TUIIOBBIMH JIJIS
IOPUINYECKUX UCCIICIOBaHNH (aHaIM3, cuHTE3 U 1p. ). [locpencTBom aHasm3a OTHOLICHUS MEXKIY
texHoJsiorusmu MU 1 He3aBUCUMOCTBIO Cy/iei TaHHOE NCCIIEIOBAHNE MTBITAeTCA MPOJIATH CBET Ha
T€ CJI0KHOCTHU, KOTOpPbIE OYIYyT CBA3aHBI C BHEAPEHUEM MTOJOOHBIX CHCTEM B CyIOIPOU3BOICTBO.
Hacrosmee uccnenoBanue oOpamaeTcss K pasHbBIM IOAXOHAaM K OMNPEHEsICHHUIO KJII0YEBBIX
XapaKTePUCTUK HE3aBHCUMOCTH CYMCH, a 3aTeM MpeiaracT IepedcHb CIeIMau3uPOBaHHBIX
KpUTEpHEB, COOJTIONEHNE KOTOPHIX TTO3BOJIUT 00ECIIEUNTh HE3aBUCHMOCTD CyIeOHOM BJIACTH TTPH
BHenpeHun cucrem NN,

OcHogHble 6b1600bl ITOTO HUCCIICNOBAHUSA BHOCAT BKJIA B JOKTPUHAJIBHYIO IUCKYCCHIO TIO
BONPOCY COAEP)KaHUSA KPUTEPHEB, OTPAXKAIOMUX HE3aBUCHUMOCTb CYACH, a Takke MPUBHOCUT
IBa HOBBIX aBTOPCKUX KPHUTEpHUS CIEIHUAIBbHO I CyqeOHOro mpolecca ¢ HCHOJIb30BaHUEM
WM. ArTop npenmnosaraer, 4To CJICAOBaHUE 3TOMY IEPEYHIO M3 JICBATU KPUTEPHUEB CIIOCOOHO
obecrrieunTh He3aBUCUMOCTh cucTeM MW B dWacTHOoCcTM W cymeOHOW BiacTh B 1esoM. B
pe3yJibTaTe pPacCMOTPEHHS KPUTEPHUEB COXPAHCHWS HE3aBUCUMOCTH CyJell B KOHTEKCTe
BHenpeHus Texnosormii UM nannad ctaTes npeciieayeT 1esIbio MPeJIoKUTh IIEHHBIE BEIBOIBI 1
pPEKOMEHNAIVH I 3aKOHOaTe e M MHBIX OTBETCTBEHHBIX JIUII.

Karoueswie ciosa: uckyccmeeHmwlil unmeniexkm, Hezagucumocms cyoet, UU 6 cyoax;
YuUPpogol cyobs, He3a8UCUMOCHL CYOO08.
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06 AKTYAJIbHOCTU NNPOBJIEMbI CO3JAHUA
OCHOB NMPABOBOI0 NrPAXXAHCKOI'0
OBLLIECTBA B KA3AXCTAHE

B cratbe M3NOXKEHbI OT/ENbHbIE, TPEACTABISIOLIME 3HAUMMOCTD
7151 Pa3BUTHS COBPEMEHHOI MPaBOBOM MOJIMTHKU FOCYIApCTBa, CO00-
paskeHus o npodseMaTrke (hOpMUAPOBAHUS TPABOBOI'O MPAXKIAHCKOTO
obmectBa B Kazaxcrane. IloBblieHHas akmyaibHOcmb pa3paboOTKu
npo6JieMbl TIPABOBOT'O TPAsKIAHCKOrO OOIIECTBa 00YCIIOBJIEHA OTYET-
JIMBO 00O3HAYMBLIMMHUCS TEHCHIMSMHA JJATbHENIIIEro pa3BUTHS Hallle-
o rocyjiapcTsa 1 o0LIecTBa Ha My TH mporpecca u npougeTanust. OHO
13 0c000 Ba>KHBIX MPOIPECCUBHBIX HAYAJI COBPEMEHHOI FOCYAaPCTBEH-
HO ITPAaBOBO¥ NONUTUKU, 3TO BHECEHHAsI B KOHCTUTYLMIO CTpaHbl Mo-
NPaBKa, COMNIACHO KOTOPOW KOHCTATUPOBAH HOBbII KOHCTUTYLIMOHHBIN
NPYHLMI — TPU3HaHKE OOIIEHapOIHOM cOOCTBEHHOCTH. B MHTepecax
peanu3auMy 3TOM KOHCTUTYLMOHHOWM HOBEJUIbI HEOOXOOUMO OCYILE-

; \ CTBUTb TOCTETNIEHHBII NEPeXoy] OT OpUEHTALUMM Ha MPABOBOE U COLU-
P.T. HYPTAEB, aJIbHOE TOCYAAPCTBO K MOCTPOEHMIO OCHOB TPABOBOTO IPASKAAHCKOTO

A 0.5, podeccop o011eCcTBa, TJle KaKJIOMy TPaXKIAHMHY CTPaHbI NpejiHa3HavasIcs 0Obl
Magsut Narikbayev University 0e3yCJIOBHBIN JIOXOJl B pacueTe OT MPHMObLIM, MOJydyaeMoi rocyiap-
(r. Acrana, Kasaxcran), CTBOM B pe3yJibTaTe CAEJIOK, CBSI3aHHBIX C OOpallieHueM C OOIeHa-
E-mail: r_nurtaev@kazguukz PONHOI COOCTBEHHOCTHIO. B muichpepeHIMpOBaHHOM BUJIE PACKPBITHI

BOIPOChI, OTHOCSIIIIMECS K ONMMCAHUIO Men000.402UU TEOPUHN TIpaBa 1

OGHOBJICHUIO Mem000.102UU YTOIIOBHOTO TipaBa. B paMkax meTonosmo-
TMYECKHX aCMEeKTOB TEOPHH TIpaBa aKIEHTUPOBAHO BHUMaHME Ha BasKHOCTH Pa3pabOTKM (yHIaMEH-
TJILHBIX MMPOOJIEM, BKITIOUAIOLMX B Cce0sl pa3pellieHre TOCYIapCTBOM 3a/1au MPAaBOBOM 3alUThI YKU3-
HEHHO HEOOXOUMBIX YEJIOBEUECKUX IIEHHOCTEN , OPUEHTUPOBAHHBIX Ha CIIPABETIMBOE PACTIPENieICHIE
rpaskJaHCKON COOCTBEHHOCTH Ha MPUHIMNAX COBPEMEHHBIX MOJIXOOB K MOHUMAHUIO BOMTPOCOB (PUITO-
cour COOCTBEHHOCTH B paMKaXx Wjiei MBIJIMTAPHOTO NpaBa. PyHnaMeHTanbHble OCHOBLI COBPEMEH-
HOI OTPACI HayKW YTOJIOBHOTO TPaBa JIOJKHBI Pa3padaThIBAThCS C aKIIEHTOM BHUMaHMS Ha 0003HA-
YMBLIVECS TEHJIEHLWH, CBSI3aHHbIE C aKTUBU3ALMEN 0COO0 OMACHBIX YTOJOBHO HAKA3yeMbIX JICSHUIA.
OOGHOBJIEHNEe METOMOJIOTUN TIPaBa OTKPHIBAET BO3MOKHOCTH K HOBOMY (pHIIOCO()CKOMY TIePEOCMBIC-
JICHUIO OT/EJBHBIX TPAAUIMOHHBIX MOHSITUN W MHCTUTYTOB. B yacTHOCTH, Ha3pesa HeOOXOMUMOCTh
BbIpAOOTKY OOHOBJICHHOT'O B3IJISIIa HA XapAKTEPUCTUKY OOBEKTA YTOJIOBHOTO MPABOHAPYILICHUS, BbI-
3BIBAIOIIETO OCTPbIE IUCKYCCUM CPEIN YUSHBIX 1 HYK/IAIOIIErocst UMEHHO B (pII0CO(DCKOM OCMBICTIE-
HUM. BBI3BIBAFOT CTIOPBI U Pl IPYTHX YTOJIOBHO-TIPABOBBIX OHSTHI U MHCTUTYTOB. [Ipeomem ucce-
0068aHUA BKITFOYAET TIONBITKY IOKTPUHAILHOTO TOJKOBAHWS KOHCTUTYIMOHHOM HOBEJIbI, COTIIACHO
KoTopoit B KazaxcraHe yTBepsKJieH KOHCTUTYIMIOHHBI TIPHHIIAIT OOIIIEHAPOTHOM COOCTBEHHOCTH Ha
NpUPOfIHbIE OOraTCTBA U PECyPChl CTPaHbI. Lle.ib paboThI 3aKITFOYAETCSl B 0O0OCHOBAHUU TIEPCTIEKTUB-
HOCTHU U LIeJIeCO00Pa3HOCTH CO3MaHNsl B pecnyosuKe hyHIaMEHTANbHBIX OCHOB PABOBOT'O IPAK/IaH-
CKOrO OOIIEeCTBa Ha MPUHIMIAX [MBUIMTAPHOTO NpaBa M IPaKIAHCKON cCOOCTBEHHOCTU. Memoowt,
MCTIONTb30BaHHbIE B pab0OTe, OXBATHIBAIOT FOPUIMKO-TEXHITYECKYIO METO/IMKY TIPOIiecca TOKOBAHUS
3aKOHA, JIOTMIECKUIT METO/], CPABHUTEIILHO-NIPABOBOM M COLMOJIOTMYECKII MeTOlI. HosusHa nccneno-
BaHWUSI COCTOMT B TOM, UTO BIEPBbIE B MPaBOBOM Hayke KazaxcTaHa BhIABUTAETCSI 1 OOOCHOBBIBACTCS
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0OBEKTHBHASI HEOOXOJIMMOCTh NMEPEX0/ia OT KOHIEIMK MPABOBOT'O 1 COLMAITLHOTO TOCY/IApCTBA K pa3-
paboTKe M NPaKTUUYECKON pean3alyy KOHLENIMKY PaBOBOrO MpaskiaHCKoro ooduiectBa. OCHO8HbLe
8b1800bL CMAMbU KOHICHTPUPYIOT B ce0e KOMIUIEKC NPE/JIOXKEHUI, OPUEHTUPOBAHHBIX HA 3aKperLie-
HIE B JICUCTBYIOIIEM 3aKOHOATENILCTBE HOPM, PErJIAMEHTUPYOLIMX MPABUJIa CIPABE/JIMBOTO pacipe-
JiesieHust OOLIEHAPOHON COOCTBEHHOCTH B COOTBETCTBUM C MOJIOKeHUsIMUA KOHCTUTYIIMM CTpaHBbI.
Kaouesvie caosa: KoncmumyyuoRHbLil nPUHKUN, 0O1eHAPOOHAS COOCMBEHHOCMb, NPABOBOe
2PANCOAHCKOe 0OULeCmeo, MemoOoA0UsL, HCUSHEHHbLe YeHHOCMU, (uaocodhusn npasa, c60b600a,
CHPABedAUBOCMb, Y20408HOE NPABO, NPOMUBOOCICIBUE YNPABALCMOMY XAOCY .

BBenenne
Bompock! fanbHeiero copepuieHCTBOBAHUSI U PA3BUTUSI NPABOBOM MOJUTUKU HALLIETO

rocyjapcTBa B COBPEMEHHbBIX 3KM3HEHHBIX peajusX NePCHeKTHBHO PacCMaTpUBAThL MOJ yrioM
3pEHUs1 B3SITOTO HALUMM FOCYIaPCTBOM Kypca Ha IIMPOKOMACIITAOHbIE PehopMbl, KOHUEHTPUPY-
IOLIIE B CBOEM COJIEpKaHMM Cy[IbOOHOCHBIE TS Hapofa Havana. CerofHs nepey CTpaHoil IOCTaB-
JIEHbI HOBbIE IIIMPOKOMACILITAOHbIE LU U 3a/]a4M, 03ByueHHble ['aBoii Haero rocygapctsa Ka-
cbiM-2Komaptom TokaeBbiM. B yacTtHocTH, [IpesunenT K.K. TokaeB KOHCTaTUPYET Ha3pEBLIYIO
AKTYaJILHOCTh U OO'bEKTHUBHYIO HEOOXOIMMOCTh (POPMUPOBAHUS B Halllell CTPaHE HOBOI'O Kayec-
TBA HALIUM HA OCHOBE HOBBIX MPUHLUIIOB U HOBBIX OPUEHTHUPOB, CYTh KOTOPBIX CJIEyeT MPU3HATH
OOHOBJIEHHOW METO0JIOTMYECKOI COCTABIISIOLIEH 1Sl IajbHEMIIEro pa3BUTUsl (PYHJAMEHTAIIb-
HoU ropuamueckoint Hayku. «Ceropust, — yTBepskaaeT TokaeB K.K., — mepen Hamu cTouT 3ajmaya
— cchopMupOBaTH HOBYIO MAPAUTMY PA3BUTHS HAIIIETO HAPO/Ia M HOBOE KayecTBO Hamuu. A xouy,
4TOOBI Halll HAPOJ1 OOPENl MHOTO HOBBIX M 00Pa3L0BbIX KaYeCTB.

Bo-nepBbix, nokoneHue ABaAlaTh NEPBOro BeKa NOMKHO ObITh M1yO0KO 00pa30BaHHbIM.

Bo-BTOpBIX, HEOOXOUMO MPUYYATH MOJIOAIBIX JIFOJIEW K HEYCTAHHOMY TPY.Y .

B-TpeTbux, NpaBUIILHO, KOIJ]a B OCHOBE JIFOOOTO fIEJ1A JIEXKUT MPOECCUOHATTU3M.

B-ueTBepThIX, XKene3Hasi AMCLUMIIMHA U BbICOKAsi OTBETCTBEHHOCTh JIOJIKHBI CTATh XapaKTep-
HbIMHA Y€pTaMU BCEX HaAC.

B-nsaThIX, HEsIb3s1 CBOpAYMBATh C MyTH CIIpaBeqyIuBOCTH. CripaBejIMBOCTb — BAXKHOE YCJIOBUE
pasButus obiecTsa. CrpaBeyiuBOCTb UMEeT 0co00e 3HaUeHe B CyibOe CTpaHbl U HAPOJA.

B-ecThix, HaMm HEOOXOOUMO KYJBTHUBUPOBATH TaKWE KAYECTBA, KAK YECTHOCTb, OEpeKIu-
BOCTb, OCHOBATEJIbHOCTb. BCe Mbl XOTUM BUIETh KA3aXCTaHLEB UIMEHHO B TakoM o0pase. Tonbko
TaK Mbl MOXEM NOCTPOUTH KOHKYPEHTOCIOCOOHOE IrOCYJapCTBO U CO3AATh UHTEJUICKTYalbHYIO
Halyo» '

1. CnipaBepiiuBoe pacnpepesieHue 00IEHAPOAHOI COOCTBEHHOCTH — (DyHIaMeHTaJIbHAs
OCHOBA MPABOBOr0 rpaXKAaHCKOro 00IIeCTBa

BHrecenHas mompaBka B MyHKT 3 ctath 6 KoHCTUTYIMM, COTIIAaCHO KOTOPOU «3eMJISl U
ee Heflpa, BOMIbl, PACTUTEINILHBIA U KMBOTHBLIM MUp, APYTHe MPUPOIHBbIE PeCYpPChl MPHHAJIIEKAT
HapO/y» YTBEP>K/JAET HOBbI KOHCTUTYLIMOHHbBIA MPUHLMI — MPUHLMI OOLIEHAPOHON COOCTBEH-
HocTu. [Tockonbky OCHOBHBIM 3aKOHOM CTpaHbl Hapop Kazaxcrana mpusHaH cOOCTBEHHUKOM
3eMJIM, BOJIbI, TIPUPOJIHBIX OOTaTCTB U PECYpPCOB, MOXKHO C YBEPEHHOCTBLIO TOBOPUTH O 3aKperie-
HMY HOBOT'O KOHCTUTYIIMIOHHOTO TIPUHIMIIA OOIIIEHAPOIHOM COOCTBEHHOCTH. B 2T0i1 CBSI3M BrIOITHE
JIOTMYHO BO3HUWKAET BOMPOC O MEPCMEKTUBAX OOIa/IaHMsT KXk bIM IPasKIaHIMHOM HAIllel CTPaHbI
onpefiesIeHHON J10Jieil JOXOI0B OT NMPUObLIN, NOJIyYaeMoii FOCYJApCTBOM OT OOLIEHAPOJIHOI COO-
CTBEHHOCTU, YUUTHIBAsI TO OOCTOSATENBCTBO, UTO YaCTh OOILIEHAPOJHON COOCTBEHHOCTH JIOJIXKHA
C000pa3HO MPUHIUINY COLMATLHON CHPABEIJIMBOCTU COCTABIISTH JOJIIO0 3aKOHHON IPaskAaHCKOM
cobcTBeHHOCTH. KOHKpeTH3alusi BONPOCOB MPABOBOM perjiaMEeHTAlM OTHOILCHUI TpaskjiaH-
CKOU COOCTBEHHOCTH MOXKET HAlTH CBOE pa3pellieHre MPY YCJIOBUU BLIPAOOTKMA HOBOTO B3TJIS-
fa Ha (PYHKIMOHMPYIOIIYIO B HACTOSIIEE BpeMsl MPABOBYIO JCWCTBUTENLHOCTD B HEJIOM. 37eCh

MTlocnanue I'nasel rocynapctBa KacsiM-2Komapra TokaeBa Hapoy Kazaxcrana 1 centsiopst 2020 ropa
/I «KazaxcTaHnckas npasia» 3a 2 ceHTss6ps 2020 ropa.
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NEPCNEKTUBHBIM MPECTABISIETCS MOCTAHOBKA BOMPOCA O MEPEXOAE CTPaHbl OT OPUEHTALMU Ha
NPABOBOE rOCYJAPCTBO K CO3[aHMIO OCHOB MIPABOBOr'0 I'PAKIAHCKOro o01ecTBa. 175 pa3perienust
3TOW CJIOKHO¥ MPOOGIIEMbI JIOTMYHO 0OPAaTUTHCA K (DYyHAAMEHTAILHBIM HfiesaM (punnocodun mpasa
1 punocoun COGCTBEHHOCTH.

Tak, Ummanyun Kant B cBoeM npoekTe ocTrkeHust Beunoro mupa ccopmysiupoBait pyHa-
MEHTAJILHBII T'YMaHUCTUYECKUI NPUHLUI-MPU3bIB BCEMY YeJIOBEUeCTBY: «Bennyaiiiias Heooxoau-
MOCTb, POIMKTOBAHHAS CAMOIO MPUPOIOKD YETOBEUYECKOr0 pOfia — CO3[aHUE BCEOOLLEr0 NPaBOBOIO
rpaXkAaHCKOro oobmecTBa»’. ClieloBaTe/IbHO B MHTEpeCax pean3aldi MPOBO3IIIAIIEHHOTO HOBOIO
KOHCTUTYLIMOHHOTO MPUHLIMIA OOUIEHAPO/IHOM COOCTBEHHOCTH KAHTOBCKAsl WJEsl CO3/IaHUSl OCHOB
BCEOOIIIEro MPaBOBOr0 MPaskIaHCKOrO OOIIECTBA 0CO00 aKTyasbHa.

B xoHTeKkcTe B3aMMOCBSI3U C MPUBEEHHBIMU BBILLIE PACCYXKCHUSIMU YMECTHBIM OyJIET OTMe-
TUTb, YTO U3BECTHbIA yueHblll M.W. KneannpoB cgopMynupoBal psifi KOHUENTYAIbHbIX MOJIO-
SKEHUH, MPECTABISIOLIMX MOBBILLIEHHbIA UHTEPEC B MOMCKAX AAIbHEHIIMX MyTEel [JIs1 pa3BUTUS
METOJO0JIOTMU MPAaBOBOr0 I'PA>KAAHCKOrO OOLIECTBA C TOYKU 3PEHUSI MOCTPOEHUS] €r0 COUUAIIb-
HO-3KOHOMUYECKON OCHOBBI. B 3TOM MOXHO yOEIUTHCS, 03HAKOMUBILUCH C €r0 CTAThEN, MOCBSI-
LIEHHOH pa3paboTke nMpodieM (pyHIAMEHTaIbHOW HAYKM MpPaBa, Iie OH BBIIBUHYJ PNl LEHHbIX
BBIBOJIOB U TOJIOKEHUIA, MPECTABISIIOLIUX UHTEPEC B MJlaHe OOBEKTUBHON OLIEHKU U XapakTe-
PUCTUKM HAllleil HbIHE CJIOXWBILIEHCS NPAaBOBOH peanbHOCTU. Tak, aKUEHTUPYs BHUMAHKWE Ha
NepcrneKTUBax MccaenoBanuil B opucnpyaenyyu, M.W. Kneannpos nuweTt: «B panHoi padote
NPEJIAraeTcsl K MX PACCMOTPEHUIO [IBa — PaBO COOCTBEHHOCTU M MPAaBOBOE 00ECNEUEHUE Cpa-
BEJIJIUBOCTH B OOIIECTBEHHBIX OTHOILIEHHUSX, HO 00624 — B «CUMOHMO3€», B OPraHM4eCKOM €/JMHCTBE.
OHU B peanbHOM KU3HEHHON [eCTBUTENILHOCTH OOILECTBA MOIUAC MEePEIIeTal0TCs, 00pa3Ho ro-
BOPs, IUPPY3UPYIOTCS, HO B TO K€ BPEMSI [0 CBOEMY COJIEP>KAHUIO 3HAUUTEJILHO — B CUMOUO3¢e
K€ — pa3lIMYaroTCsl U reorpaguyecku (B pa3sHbIX CTPAHAX), U TEMIOPAIBHO (MCTOPUYECKU B pa3-
JIMYHBIX OOLIECTBEHHO-9KOHOMUYECKUX (hopMalysIX, Ha Pa3HbIX UICTOPUUECKUX 3TaNax pa3BUTUSI
rocyjapcTaa...). [Ipu aTom coxpaHsieTcsl B CUMOMOTUYECKOM €IMHCTBE OIpe/IeIeHHbIN MPaBOBOM
CTEp>KEHb B JIAHHBIX chepax OOILECTBEHHbIX OTHOLICHUI, 2 3HAYUT — B HA3BAaHHOM HaIlpaBJICHUM
(pyHIaMEHTAILHOI HAYKH B TIPaBe»”.

OG60CHOBbBIBAS BHIBOJ] O HAJIMUUU OMNPE/ISJICHHOrO MPABOBOIO CTEPXKHS B CTPYKTYpe LeJIOCT-
HOI'0 CUMOMOTUYECKOrO eMHCTBA MOHSATUI COOCTBEHHOCTH U crnipaBepiBoctu, M. Kneannpos
BBIJIBUTAET MPEJIOKEHUE O NMPU3HAHUM PACCMATPUBAEMOI UM MPOOJIEMbI B KAYECTBE HOBOIO Ha-
NpaBJIeHUs (PyHIAMEHTANBHON FOPUCTIPYACHLMY, OXBATHIBAIOLLETO >KM3HEHHO BaKHbIE UHTEPECHI
MWIJTMOHOB Jifofiell. B yacTHOCTH, Kacasdch XapaKTepOJIOrMYeCKUX OCOOEHHOCTEN pacTiopssKEeHNs
[0XOflaMU OT peaj3alyi YIJeBOIOPOAOB, OH MUILIET: «...COOCTBEHHUKOM YTJIEBOJOPONIOB IO
BCell Lenouke (pa3Befika, 1ooblya, peanusaiusi) OCTaeTCsl TOCYJapCTBO, U BCE JJOXOMbl OT 3TOTr0
noctynatot emy. Takoso nonoxenue fea B Hopserun, Caynosckoit Apasun, OAD. A TOCKONBKY
roCyapCTBEHHAsl COOCTBEHHOCTh MPEHA3HAYAETCS N0 CIPABEIMBOCTH 715 6J1ara Hapojia 3TOro
rocyjiapcTBa, rpaxjiaHe rocyjapcTB, ¢ Takoil (pOpMOI OTHOILIEHUIA MEX/y TOCY/IapCTBOM U OU3-
HECOM II0JTyYaroT MPaBo (M peanbHy0 BO3MOXKHOCTb) Ha T.H. 0€3YCJIOBHBIH JOXO/] — U3HAYAJIbHYIO
[OJTIO JIOXOJIOB OT MPOJaXKK rOCYIAPCTBOM YTJIEBOIOPOJIOB, 110 CYTH, PEATIM3YIOT MPaBO Ha CBOIO
[0JII0 COOCTBEHHOCTHU HA YTJIEBOJOPO/bI.

B Poccuiickoii ®Penepauuy nNpakTUKyeTCsl JULEH3UOHHAS (pOpMa HA3BAHHBIX OTHOLICHUH,
0pyd KOTOPOY rOCYAapCTBY AOCTAIOTCS B OCHOBHOM JIMLIbL HAJIOTOBbIE U TAMOXKEHHbIE MJIATEXKU,
BbIINIAYMBAECMbIE OU3HECOM, U YK Ha «O€3yCJIOBHbBIN JOXO/» HALUMM I'PaKiaHaM HUKAK HE MPUXO0-
JIUTCSI PACCUUTBIBATH»®.

Ha «6e3ycoBHbIN 10X0» HE MPUXOAUTCS B HACTOALIEE BPEMSI paCCUMTHIBATh M HAIIUM Ka-

*Kant 1. Co6paunue counHenmii. M. Mbiciib, 1965. T. 6. C. 7.

*KneanpoB M.U. O yHnaMeHTanbHON HayKe MpaBa U HEKOTOPBIX ee HanpasieHusix // T'ocynapcTBo
u mpaso. 2020. Ne 5. C. 25.

4Tam xe. C. 28.
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3aXCTAHCKMM TrpaxjaHaMm. B 3ToM Kiltoue NPOTUBOPEYMBBIX, COUUAIBHO-KOH(IUKTOIEHHBIX
CJIOXKMBILMXCS CUTYalUMII YMECTHO MPUCIYLIATBCS K PEKOMEHAaUUsIM, C(POpMYJIUPOBAHHbIM B
paMKax COBpeMeHHOH (pusocoun coOCTBEHHOCTH. Tak, 10 CrpaBe/yIMBbIM BbIBO/IaM aKajileMUKa
B.C. Hepcecsinua, «C no3uiuu npasa Bce rpakjiaHe — HACJIEHUKU COLMATUCTUIECKON COOCTBEH-
HOCTU B PaBHOW Mepe U C PaBHBIM MpaBoM. Y 3a KaxKIbIM I'paskIaHUHOM JOJIXKHO ObITh MPU3HAHO
NPaBO HA PaBHYIO /JIsl BCEX PAXK/aH JIOMIO [JIsl BCEH Aecouuanu3upyeMoil coocTBeHHOCTU. Co-
UUAIMCTUYECKAs COOCTBEHHOCTb TEM CAMbIM JIOJKHA ObITh (MCTOPUYECKH, JJOTMYECKHU U FOPU-
AMYecKr) mpeoOpa3oBaHa B MHMBU/YATM3UPOBAHHYIO IPAXKIAHCKYI0 COOCTBEHHOCTD, U KaXK/blii
rpaskJlaHvH JIOJIKEH CTaTh 00NafjaTesieM peallbHOro CyOBEeKTUBHOTO MpaBa Ha PaBHBIN IS BCEX
MUHUMYM COOCTBEHHOCTH.

Hosgrlit, nocaecouuanucTuyeckuil CTPOl ¢ TaKOU MPakAaHCKOi (1IMBUSILHON , IUBUJIUTAPHON)
COOCTBEHHOCTBIO MOXKHO B OTJIMYKE OT KANUTAIM3MA U COLMATU3MA HA3BaTh UUBUIU3MOM,, LIUBU-
JIMUTAPHBIM CTPOEM»’.

XapakTepusysl CYIIHOCTHBIE acCHeKThI TpeyiaraeMol ropuamdeckoi Hosesuisl, B.C. Hepce-
csHL, yTBepXk/aeT: «uunurapHoe npaBo, TakuMm o0pa3oM, M0 CBOEMY COJEP>XKaHUIO U YPOBHIO
Pa3BUTOCTU CTOUT BBIILIE NPEIIECTBYIOIIMX TUIOB NPaBa U, CJIEA0BATENLHO, B IPaBOBON hopMme
BOIIOIIAET OOJIBLIIYIO0 MEPY CBOOOJIbI JItOfIeil U BbIpaxkaeT 00Jiee BLICOKYIO CTYNEHb B UCTOPUYEC-
KOM Tporpecce CBOOO/IbI B YeJIOBEUECKUX OTHOIICHUSIX»S.

Koncraruposanusie M.W. Kneanpposbiv 1 B.C. HepcecsiHiieM KOHUENTYalbHbIE HAY YHbIE T10-
JIOXKEHUS1, KOHICHTPUPYIOLLKME B ce0€ NEPCIEKTUBHbIE OPUEHTHUPDI JANIbHEMILIErO pa3BUTHUS (PyHA-
MEHTAJILHOW FOPUINIECKON HAYKH, TIPEAICTABIISIIOT B COBOKYITHOCTH TOBBIIIEHHBIN UHTEPEC U MIJIsI
pa3paboTKu (pyHIaMEeHTATbHBIX OCHOB Halllell OTeYeCTBeHHON MPaBOBOIi HayKu. Tak Kak BOMPOCHI,
KacarollMecs CIpaBe[IuBOro pacnpeyieieHus! JOXOI0B OT peau3alyu YriieBOJOPOIOB U YCTAHOB-
JICHHE [TPaBa rpakjaH Ha «0e3yCIIOBHbIN 1I0XO0[» COOOPa3HO C UIeSMU LIMBUIIUTAPHOTO paBa, OCTa-
I0TCSl Hepa3pellleHHbIMA 1 y Hac B Ka3axcTtane. B uHTEepecax 0OOCHOBaHUSI pacCMAaTPUBAEMOIO
BUJIA IPaBa KaK OJJHOTO U3 XKM3HEYTBEPKAAIOLIMX LIEHHOCTEN, HEOOXOAUMBIX J1J11 HOPMAJIBHOTO CY-
IIECTBOBAHMS YeJIOBEKA, IOTMYHBIM OyeT 06paTUTh BHUMaHUE Ha OCOOEHHOCTH TIOHUMaHMSI TIpaBa
Y MPaBOBE/ICHUSI MPUMEHUTEHLHO K HbIHE CJIOXKUBILEICS MTPABOBOI PEAIbHOCTH.

YKa3zaHHblil MOAXO/, OPUEHTUPOBAH HA MOUCK ONTUMAJbHBIX MyTed K pa3paboTke mpodsem
NPABOBOI HAYKU C YUYETOM CJIOXKUBILMXCS KYJbTYPHbIX TPAJULMIA HALIEro Hapoja, a TakxkKe pe-
KOMEH/JalMid MPaBOBOIO elUTaJbTa, MPEACTABISIOLIMX MOBBILIEHHYO 3HAYMMOCTb B IUIAHE pac-
KPbITHUSI COUMABHO-TICUXOJIOMMYECKMUX ACTIEKTOB BOCIPUSITUSI HapofoM Ka3axcTaHa MHHOBALMOH-
HBIX TeHpeHImi. [T0CKOMBKY Kak BIOJIHE CIPABEIJIMBO KOHCTATUPYET CBOM BBIBOJIBI TIpodheccop
I0.A. BeneneeB: «CMeHa TOMUHUPYIOLMX KOHUENTYAIBHBIX TPAUIUNA MOHUMAHUS W OTHOILIE-
HUS K TIPaBy, WK MPABOBOY relITaNbT, 6Jaroapsi ueMy, COOCTBEHHO, U JIBUXKETCSI, U MEHSIETCSI
NpaBOBasi peajibHOCThb, YTOObI CHOBA U CHOBA NMEPUOIMYECKU BO3BPAIATHLCS K CBOMM (DYHJIAMEH-
TAJIbHbIM UCTOKAM U OTKPbIBATH HOBBIE LIMKIIbI CBOEH KYJIbTYPHO-UCTOPUYECKON IBOJIOUUU, U
COCTaBIISIET AEUCTBUTENLHBIN TIPEAMET MIPABOBOM HAYKI» .

To ecTb LesecooOpa3HbIM MPEACTABISIETCS PACCMOTPEHUE BONIPOCOB, XapAKTEPU3YIOLIMX I10-
BBIIICHHYIO 3HAYUMOCTD 3allUThI OOIIEUeIOBEYeCKMX LIEHHOCTEN B HAIllell CTpaHe cOOOpa3Ho C
UJIesIMU MTPABOBOI'0 I'PAKIAHCKOro o0LIecTBa U UUBUWIMTAPHOrO npaBa. B aToM Kitoue paccykje-
HUI MOBBILICHHYIO aKTYaJbHOCTb MPEACTABISET CO3[aHue BceoOllell aTMOCcepbl NPAaBUIBHOIO
O0OBEKTUBHOIO BOCHPUATHS U OLEHKU TEHACHUMIA >KU3HEHHON JECTBUTENBHOCTU. ¥ MECTHO OT-
METHTh 3fech, uTo X. Oprera-u-I'accer, akueHTUPYs BHUMaHME HA HETATMBHBIX MOCJENICTBUSX
OJJHOCTOPOHHEI0 BOCIIPUATHS NPABOBOM JIEMCTBUTEIBHOCTH, IUILET: «Ecau oTBneubcs ot nepe-
SKUTKOB MPOIILJIOT0 — XPUCTHAH, UICAJTUCTOB, CTAPBIX JTUOEPAJIOB U T.JI. — TO CPEIU COBPEMEHHBIX

*Hepcecsiny B.C. dumnocodus npasa: yue6nuk. M.: Hopma, 2008. C. 416-417.
Tam 3xe. C. 424.

"Benenees 10.A. CMeHa reiuTanbra: OpUCIpY/CHIuS B a1oxy nepemeH // ['ocynapcetso u npaso. 2020.
Nel.C.12.
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a7bsHCOB HE HAIJETCS! HA O[THOTO, KOTOPbIA HE UCXOAUI Obl U3 YOEXKIEHHUS, YTO 38 HUM YUCIIATCS
BCe MpaBa U HU €JUHON 00sI3aHHOCTU. HeBaxkHO, PSAMIATCS PU 3TOM B PEAKLMOHEPOB WUJIM PEBO-
JIFOLMOHEPOB: MOJ1 JI00O0! JIMYMHON U NIPU JIFOOOM YOOHOM Cllydyae PEeLIUTEIbHO OTOPAChIBAOT
00SI3aHHOCTH ¥ TIPUTSI3AKOT, CAMU HE Beflasi MOYeMy, Ha HeOrpaHUYEHHbIE TIpaBa»®.

B cBoto ouepenb pa3paboTky mpoOJeMbl MPAaBOBOM 3alUThI CUCTEMbI (PyHIaMEHTAIbHbIX
SKU3HEHHBIX LEHHOCTEH i obecrneueHus nporpecca v npousetanus Kazaxcrana nepcrnekTuB-
HbIM NPEACTABISETCS CTPOUTD C aKLIEHTOM BHUMAaHUS HA 0CO00 3HAYMMBbIE acnekThl. To ecTh pe-
anu3anys KOHCTUTYLMOHHBIX IPUHLMIIOB FapaHTUid 3alUThI IpaB U cBOOOJ yenoBeka. Ha ocHoBe
CO3J]aHMs1 OCHOB MTPABOBOT'0 IPAsKAAHCKOr0 OOIIECTBA, CTPOrOro COOMOIEHHS IPUHIMIA CIIPaBe-
JIMBOCTHU B pacrlpefieJIeHnH JJOXOMIOB OT OOIeHapojiHON cobcTBeHHOCTU. [IprHIMN cripaBennnBo-
CTU HAXOAUTCS B LIEHTPE BHUMAaHUs (pUI0CO]OB U IOPUCTOB.

«CnpaBeyiMBOCTb, — YTBEPKAAl APUCTOTENb, — €CTh CEPEeVHA BbIOfIbl U ylliep6a, OrpaHu-
YMBAIOLIAS TPOU3BOJI: OHA CTPEMUTCSL K TOMY, UYTOOBI KaX/Iblil KaK paHee, Tak U MO3[Hee UMeEl
paBHoe (ciemyeMoe eMy)»°.

Axanemuk PAH B.N. XKykoB no pe3ynbraTaM MpoBeICHHOT'O UCCIIEIOBAHUS CIIPABEIMBOCTH
TIOJ1 YIJIOM 3peHus pusiocodur Npasa MpHILes K BbIBOy 06 YMECTHOCTH €€ pa3BEPHYTOMN Xapak-
TEPUCTUKY C aKLIEHTOM BHUMaHUS Ha CJIE/lyIOLe OCOOEHHOCTH: «C F'yMaHUTapHOW TOYKH 3PEHUS
CIPABEJIMBOCTb — 3TO HPABCTBEHHBIN UJiCaNl U OfHA U3 CAMbIX PACIpPOCTPAHEHHbIX U HElocsrae-
MBIX YTOINI;

B dunocoduu cripaBesimBOCTb CBOAUTCSI K TEOPETUYECKOMY OOOCHOBAHMIO TE€X WJIM MHBIX
Mep pacrnpeiesieHus: 61ar 1 NpUBUIIETHA;

B sKOHOMMKE CIpaBeiiIMBOCTb — 3TO COBOKYMHOCTh CTATUCTUYECKUX JAHHBIX U KPUTEPHUEB
COOTBETCTBUSI MEPhI TPY/a BO3HATPAXKJICHUIO 32 €r0 KOJMYECTBEHHbIC U KAUeCTBEHHbIE Pe3yJib-
TaThl;

B coupanbHOM MilaHe CripaBeyIMBOCTb OTPAXKAET Pa3HULly B JOXO[AX IPaxiaH TPyA0CIOCO0-
HOr0 BO3pacTa, IEeHCMOHHOM 00eCNeUeHUU, YCTAaHOBJIEHUH pa3Mepa nocoouii, cCnoco00B CoLMalb-
HOT TIOMOIIY U MOMIEP>KKY PA3IMIHBIX CJIOEB POCCUICKOrO 00IecTBax .,

[TonsATHE CripaBeIMBOCTH UMEET MHOTOTPaHHOE 3HAYEHUE Y HAXOJIUTCS B TECHOW B3aMMOCBSI-
31 C MOPAJIbHO-3TUYECKUMU ACTIEKTAMU KU3HENESATEILHOCTH UHIUBU/A.

«CnpaBemBocTh, — nuieT npogeccop B.J1. PUAMMOHOB, — OIHO U3 YACTHBIX MPOSIBICHUI
HPABCTBEHHOr0 CO3HaHusA. [103TOMYy KpuTepUeM CNpaBeIMBOCTU KaK HPABCTBEHHOI'O SIBJICHUS
MbI JJOJIKHbI IPU3HATH, IPEK/E BCEro, TAKOE OTPAKEHHOE B OOLIECTBEHHOM CO3HAHMM CBOWICTBO
B3aMMOCBSI3M U B3aMMOJIEVCTBUS CYOBEKTOB OOILIECTBEHHBIX OTHOLLEHUI, KOTOPOE BLIPAXKAET UX
COOTBETCTBHUE JIMYHBIM 1 OOILLEECTBEHHBIM MHTEPECaM U 00eclieunBaeT MOCTyNaTeIbHOe pa3BUTHE
00IIIeCTBa 10 MyTH Mporpecca»'!,

B uHTepecax peanuzauuy NpyHLMNA COPABEIJIMBOCTY NPOBOAUMYIO TOCYJAPCTBOM IIPABOBYIO
NOJIMTUKY NEPCHEKTUBHBIM MPECTABISIETCS CTPOUTH C MPULEIIOM Ha NMOBBILLEHNHE 3(PHEKTUBHOC-
TH PETYJSITOPHOIO BO3[CHCTBUS HA OOLIECTBEHHbIE OTHOLLIEHUS], C yYETOM CTEIEHU TOCTUKUMO-
CTHU M3HAYAIILHO 3alPOrpaMMUPOBAHHBIX B PaMKax MPaBOBOI HOPMBI LIEJIell U KOHEYHBIX Pe3yJib-
TaToB ee JieficTBrs. KOHKpEeTHO onpefiesieHHoe peryanMpoBaHie KOHCTPYUPYEMbIMU HOpMaMu 00-
LIECTBEHHbIX OTHOLLUEHUI HA ONMpEJeNeHHbIX YUacTKaX (DYHKIMOHUPOBAHUSI COLMYMa MPU3BAHO
OKAa3bIBaTh MO3UTUBHOE BO3AEUCTBUE HA XKU3Hb Jitofieii. [I03UTUBHBIM pe3yJIbTaTOM TaKOBOI'O pe-
TYJUPOBaHKS CIIEYET NPU3HATH BOIUIOLIEHUE UEU €IMHCTBA JUYHBIX U OOLIECTBEHHbIX UHTEpE-
COB U1 00€CTIeYeHME TEM CaMbIM HaJIJIEXAMX YCJIOBUIA /17151 MPABOBOIO MPAXKAAHCKOr0 OOLLECTBA.

80prera-u-T'accer X. M36pannbie Tpy/pi. M.: V3. Bech Mup» 1997. C. 162.
°Apucrorens. Ituka. M.: Dkemo, 2022. C. 165.

12KykoB B.1. CnipaBeisiuBoCcTh B Napaurme huiiocouu npasa: aHamuTideckuii 063op // T'ocynapctso
nnpaso. 2021. Ne 11. C. 11.

""dummmonos B.JI. CnpaBeymBocTh Kak npuHUmn npasa // T'ocynapeTso u npaso. 2009. Ne 9. C. 6.
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2. 06 aKTyaJasHOCTH OGHOBJIEHHSI METOTOJIOTUH NMPAaBa KAK yCJIOBUSI MOCTPOEHUS
NMPaBOBOI0 rPaXkJAaHCKOro 00IIeCTBA

B unTepecax moucka 0GHOBJICHUST METOOJIOTUH MIPAaBa JIOTUYHBIM OyIeT OTMETUTD, UTO TIOC-
TaBJICHHAsI TIepe]] YeJIOBEUeCTBOM 3ajiaua CO3[aHusl BCEOOIIero MPaBOBOI0 rpasklaHCKOro o01ec-
TBa, pa3yMeeTcsl, MPeACTaBIseT coOoi cTpemieHue K uaeany. [loaTomMy ysCHEHMe CYIHOCTHBIX
aCMeKTOB pacCMaTPUBAEMOrO pojia Ujieasa MpenoiaraeT Uejaecoo0pa3HOCTb OOpAaLLEH!s K MOJI0-
SKEHUSIM M pEKOMEHJJALMSAM U3 00J1aCTH KJlacCUYecKou ¢punococun npasa.

ITo I'. 'eresmro «puntocodpckast HayKa O MpaBe MMEET CBOMM TIPEIMETOM HJICHO TpaBa — TOHSI-
THE TIPaBa U €ro OCYIIECTBICHHE» 2,

CrnefoBaTesibHO, B paMKax (puiocouru npaBa peKOMeHyeTcsl pa3padaThbiBaTh Kak TEOPETH-
yeckue MmpoOJieMbl, CBSI3aHHbIE C BbISICHEHUEM KaTeropuasbHO-MOHATUIHOIO annapara u MeTo-
JOJIOTMYECKUX ACMIEKTOB, TaK U MPaKTUYECKUX MEP peau3alid, TO €CTh OCYLIECTBIICHUS NpaBa.
A MOCKOJBbKY MPaBO MPEACTABISET COOOM SIBJCHUE PEAbHON IEUCTBUTEIHLHOCTU YPE3BbIYAHHO
MHOTOIPAHHOE, TO YMECTHBIM 3[€Ch OyJE€T OTMETUTh, YTO B HEM NPUCYTCTBYET KaK HJCAJbHOE,
TaK ¥ MaTepuaibHoe Havana. «[Ipu aToM npeasbHOe Havajo «ecTh Hekast Boiciias peaqbHOCTD U
M0 OTHOILIEHHIO K MaTepuu 6oJjiee ycToiunBas. Boiciias peanbHOCTb — MUP Mfiel — €CTh OCHOBA
Bcero. OHa e 1 MOPOXK/aeT MPUBBLIYHYIO [Tl HAC TPyOyI0 MaTepuio» '3,

Kak u3BecTHO, upieanbHble MOHATUS U 00pa3bl NPEACTABISIOT COOO B COBOKYMHOCTHU XapaK-
TEPUCTUKY SIBJIEHUII MaTEpUAIBLHOrO MUPa U cofiepkanus. [IoaToMy npu peleHnu BorpocoB, CBsI-
3aHHBIX C UCCJIEJOBAHUEM CYLIHOCTHBIX aCMEKTOB ITpaBa, NEPCIEKTUBHBIM MPEACTABIISIETCS CTPO-
UTb HAYYHbIE MCCIIEIOBAHNS HA NCTIOL30BaHUM PUHIMTIA KOMITJIEKCHOTO TIOIXOMA K U3YUEHUIO 1
WCCJIEIOBAHUIO SIBJICHUI NIPABOBOW >KU3HU.

«Cnoco6oB u3yyenus npasa, — nucan Y. NnbuH, — MHOro; KaX/blii U3 HUX B OTAEJILHOCTU
LEHEH, HeOOXOUM U He3aMeHUM. Bepa B crnacuTesbHbIA METOONOIMYECKUA MOHU3M YCTYMAeT
MECTO MPUHIUIMUATIBHOMY MPU3HAHUIO METOJOIOMMIYECKOTO MTFOpan3Mar 4,

Onwmpasich Ha PUHIMI METOAOIOTMYECKOTO TTFOPAIIM3MAa, MOXKHO CTPOUTH TUIOTETUIECKIE
MIPEMMOJIOXKEHNSI, HAlpaBJIicHHbIE HA MaJIbHEHIlee pa3BUTHE W YKPEIJICHUE METOM0JIOTMIECKOTO
¢pyHamMeHTa oOlLell Teopuy NMpaBa U TEOPETUUECKUX OCHOB OTPACHIEBBIX NMPABOBBIX HAYK COO0-
Pa3HO OCHOBHOM 3ajjaue MpaBa: «...CO3[aTh TAKUE YHUBEPCAIbHbIE MEXAHU3MbI, KOTOPbIE, BO-MIEP-
BbIX, OTpaxKayii Obl 00LIEYESIOBEeYeCKIE UEHHOCTH; BO-BTOPBIX, Mpeiaraiyd Obl YHUBEpCAIbHbIC
NPABOBbIE CMIOCOOBI pa3pelICHUs] COLMATbHBIX KOH(IUKTOB (OCHOBHAS (DYHKLMS MPaBa), HE3aBU-
CHUMBbIE OT CYry00 MOJMTUYECKUX WJIU UHBIX COOOPAXKEHUI 1IeJ1eCO00pa3HOCTH; U, B-TPEThUX, Ne-
pexofisi Ha MHOM YPOBEHb 0000IIEHUS, COCOOCTBOBANIM Obl COXPAHEHMIO MUPA U YEJIOBEYHOCTH,
T.€. OOIIEH MBUIM3ALMN TpaBa» >,

OGOCHOBaHHOCTb U 1IEJIECOOOPA3HOCTh OOpAalleHUs K METOIOJIOIMUYECKOMY TUTIOPATIU3MY B
MHTEpecax MOMCKA HOBBIX MOAXOMIOB B pa3pabOTKe AKTyalbHbIX MPOOJIEM OTPACIU YTOJOBHOIO
NpaBa MOXKHO OOBSICHUTH OTYETIMBO OOO3HAUYMBILIMMUCS B COBPEMEHHBIX YCIOBUSIX TCHICHLU-
MU B KM3HEHHO! JIEVICTBUTENLHOCTH, OOIIECTBEHHBIX OTHOMIEHNIX. OIHO M3 3aCITy>KMBAIOIINX
MOBBIIICHHOTO BHUMAHUS TOJ] YIJIOM 3PEHUsT UCCIIeAyeMOi MPOoOIeMaTUKN TEHACHIUI — MPOsIB-
Jsronuecs: B cpepe COLUaNBbHON TpaHCopMaluy SIBJIEHUS, 0OEPTHIBAIOIIMECS TAKKe U COLU-
albHO OMACHBIMU MeTaMopo3aMu, 3aTParuBaOIUMU KU3HEHHO BasKHbIE MHTEPEChl MHOXKECTBA
JIIOfIel, K KOUM CIIpaBe[IuBbIM OyJIeT OTHECTHU BPEIOHOCHbIE SIBJICHUSI, HaOrofatoluecs B cpepe
npecTynHocTu. [ToaToMy B miaHe OOGHOBJIEHUSI METOJOJIOTMU YTOJOBHOIO MpaBa aKTyaJIU3UpPY-
€TCs NEPEOCMBICIIEHUE TAKMX OCHOBONOJArarlMX BOMNPOCOB, KAK OMACHOCTb O003HAUMBLIMXCS
HOBBIX TEHJCHIMI, YTPOKAIOIINX CYBEPEHUTETY U TEPPUTOPUATLHON LIETOCTHOCTH CTPaHbI, TO-

"Terens ['.B.®. dunocodust npasa. M.-J1., 1934. C. 23.
BTu. no: Basnees P.M. MpeanbHoe u marepuanbioe B npase // 3akoH u npaso. 2005. Ne 10. C. 58.
“Uneun U. Tounsitue npasa u cuibl. M., 1910. C. 3.

53opekun B.J1. Providentia unu o npase Gyayiero B anoxy uudgposuszanuu // I'ocynapcTso u npago.
2020.Ne 6. C. 9.
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UCK TIOAXOA0B K OOHOBJIEHHIO METOJOJIOTMH OTAEBHBIX TPAJIMIMOHHBIX MOHATAN U WHCTUTYTOB
YTOJIOBHOTO MPaBa.

Ha xonmyecTBeHHbIE ¥ KaUeCTBEHHbIE NMOKA3aTe M MPECTYMHOCTH OKa3bIBAET CYILIECTBEHHOE
BIMsIHUE (PeHOMEH colpanbHON TpaHcgopmauun. «IIpouecc coumansHoi TpaHchopMalyu, — M-
wer B.M. KapaceB, — npuHuMasi riao6albHbI XapakTep, BIUSET Ha BCE CTOPOHbI COLUMAIILHOM
NEVICTBUTENBLHOCTH. B mponecce rinodanu3aniy MUPOBOW CUCTEMbI MEHSIFOTCST COfIepyKaHue 1 Xa-
paKkTep 3KOHOMUYECKHX M COLMAIBHBIX OTHOLIEHUI; KAYECTBEHHbIE IEPEMEHBI KACAOTCS XapaK-
Tepa 1 (hOPM MPOSIBIICHKS IPECTYITHOCTH, B TOM YKCIIE TPAHCHALMOHAIBLHOM» ¢

O603HauMBIIECS B COMIEP>KAHUM U XapaKTepe 3KOHOMUYECKUX U COLUAIBHBIX OTHOIICHUI
W3MEHEHMs! BBIJIBUrAlOT Mepef] rocyJapCTBOM M OOLIECTBOM COOTBETCTBEHHO HOBbIE TpeOOBa-
HUS TI0 CBOEBPEMEHHOMY U 3(p(P€KTHUBHOMY PEryJMPOBAHUIO HOPMaMH NpaBa (BKIOYas CIOfia U
YTOJIOBHO-NIPABOBbIE) BO3HUKAIOIIMX HOBBIX OTHOLICHWIA. «B COBpEMEHHBIX yCIOBUSIX, — MHALIET
A.H. CaBeHkoB, — 0c000€ 3HaueHUE NPUOOPETAET MPABOBOE PErYIUPOBAHKUE LU(PPOBON SKOHOMHU-
KM, UICKYCCTBEHHOT'O MHTENJIEKTA, KNOEPIIPOCTPAHCTBA. B MpaBOBOM rocyjapCTBe B YCIIOBUSIX IIIO-
6anu3annm, yCUIMBAIOIIECs MHAMUKY Pa3BUTHS MH(OPMALMOHHOTO OOIIECTBA, «3JIEKTPOHHOTO
rocyaapcTBa» , UU(PPOBOI SKOHOMUKH, POCTa BHI30BOB U YIP03 UH(OPMAIMOHHON 6€30MacHOCTH
0CO0YI0 poJib UTPaOT (pOPMHUPOBAHKE U PeaTM3aLsl FOCYAPCTBEHHON MOJIUTHUKH,, HATIPABJIEHHOM
Ha y4eT COBPEMEHHBIX WH(POPMALMOHHBIX TEHJCHIMI pa3BUTHUS BceX cep KU3HU OOILIECTBA U
rOCyapCcTBa, BbIPAaOOTKY HAy4YHO OOOCHOBAHHBIX, BBIBEPEHHBIX, B3BEIIEHHBIX MOAXOMIOB pETY-
JIMPOBAHMSI HOBBIX MH(POPMALMOHHBIX OTHOUIEHWH. [Ipn 3TOM OYEBMIHO, YTO BHEAPEHNE BO BCE
cpepbl Halel XKU3HM MH(POPMALIOHHO-KOMMYHUKAIMOHHBIX TEXHOJIOTUI U UCTIONIb30BAHUE UX B
MPECTYMHBIX LENSIX HOCAT TPAHCHALMOHAIIbHBIIN XapakTep»'’.

Perenue BOnpocoB yrojlOBHO-NPaBOBOI peryiaMeHTaly BO3HUKAIOIIMX HOBBIX OOLIECTBEH-
HBIX OTHOLIEHWII CHpaBEVIMBbIM MPEACTABISETCSI YBS3bIBATH C MEPCHEKTUBAMHU MEPECMOTPA
M0-HOBOMY OCHOBHBIX HAlpPaBJICHUI TOCTPOEHUS YTOJIOBHOM MOJIMTUKY FOCYAAPCTBA B COBPEMEH-
HBIX MOCTOSITHHO M3MEHSIIOIIVXCS yCJIOBUSX MH(OPMALMIOHHOTO MTPOCTpaHCTBa. He MOXeT BbI-
3BaTh BO3PAXKEHUI TO OOBEKTUBHOE OOCTOSITENLCTBO, YTO B HAIII BEK POJIb MH(POPMALMH B SKU3HU
4eJI0OBEYECKOro COOOIIECTBA MPUOOPETAET, C YUETOM €€ YBEJIMUMBAIOILENCS BO BCE HApaCTAIOLINX
MaciTabax cCoqMaTbHO-3KOHOMUYECKON M MHOW 3HAYMMOCTH, CIIPABE/IJIMBOE BOCIIPUSITHE B Kayec-
TBe (DEHOMEHA Ha YPOBHE IJ100anmTeTa ¥ BceoOIHoCTH. [ToaToMy MH(pOpManIo B CIOKUBIINXCS
COBPEMEHHBIX peajifsiX NPaBOMEPHBIM Oy/eT BOCHIPUHUMATB U UCIIOJIb30BaTh B KAYECTBE XKM3HEH-
HO HEOOXOMMOI, €CTECTBEHHON MOTpeOHOCTH YesoBedecTBa. C aKIeHTOM 0COO0TO BHUMAHUS K
BOMPOCaM 3alIUThl HHTEPECOB MH(OPMAIIMOHHON 6e30MaCHOCTH HAIIIel PeCITyOJIMKHU.

AKTyaJbHOCTh NpOOJeMbl Hajiekallero obecrnedyeHuss MH(OPMaLMOHHON O6e30MacHOCTH
CTpaHbl HEe OY/IET, BUUMO, MPEYBEINYEHUEM PacCMaTpUBaTh U PaclieHUBATh B Ka4eCTBE HEpa3-
PBIBHOI COCTABJISIFOILEN CHCTEMBI Pa3pabOTKU FOCYyApCTBOM KOHKPETHBIX MEp, HATIPABJICHHBIX Ha
3alUTY MHTEPECOB HALMOHATIBHOW M OOLECTBEHHON 0€30MaCHOCTH B YCIIOBUSIX CKJIAJbIBAOIINAX-
Csl OOLLIECTBEHHBIX OTHOLLEHUIA. DTO CBSI3aHO C TEM 0003HAUMBLIMMCS B COBPEMEHHbIX YCJIOBUSIX
00BEKTUBHBIM OOCTOSATEILCTBOM IO OLIEHKE HE3aBUCHMbBIX 3KCIIEPTOB, COfiep>KaHNe KOTOpPOTro
CBOJIUTCS K aKTMBU3ALWY 1 PaCIIMPEHNIO MACIITa00B NMPOSIBJICHUS] ONACHBIX BUIOB MPECTYMHOC-
TH B CTpaHax, OoraThIX MPUPOAHbIMU pecypcamu. Hamna cTpaHa, Kak U3BECTHO, BXOJUT B FPYyIITY
CTpaH, 60raThIX MPUPONHbIMUA pecypcamu. CieoBaTENBHO, HAXOAUTCS MOf] MOCTOSIHHBIM MTPHLE-
JIOM KpuMuHamMTeTa's.

B unTepecax obecnedyeHuss MHPOPMALMOHHON O€30MacHOCTU Hauled pecnyOJauku cgopmy-
JIMPOBAHO COOTBETCTBYIOLIEE 3aKOHOAATENBLCTBO, PErJIAMEHTUPYIOIEe MEPbl OTBETCTBEHHOCTH
3a COBEpILUEHUE PA3NINYHbIX MPAaBOHAPYIIEHWI, BKIIIOYAIOIUX B ce0sl COCTaBbl KUOEPITpPeCTyJe-

"Hurupyercst no: dunococust yrosnosuoro npasa. CI16: «I0puanueckuii uentp Ipece», 2004. C. 6.

"CaBenkoB A.H. Bonpochl cOBepILICHCTBOBAHMS YTOJIOBHOTO MpaBa, MPOLEcca M YTOJOBHO-MPABOBON
noymtuky // T'ocypapeTBo u mpao. 2018. Ne 3. C. 12.

18 Cwm.: KouTypsl Muposoro 6yayiero: [Jokmag Hamponanssoro cosera CIIA, 2005.
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HWI ¥ WHBIX JISSHWI, TOCSTAOMIMX Ha WH(OPMAIMIOHHYIO0 Ge3omacHocTh. HecMoTpst Ha TO, uTO
MEWCTBYIOLIMI TaKeT MPABOBBIX aKTOB CONEPSKUT BeChbMa OOIIMPHBIN KOMIUIEKC HOPM, UCTIONb-
30BaHUC KO’TOprX ITIO3BOJIFECT OKAa3bIBATH HCIZCTBGHHOC HpO’TI/IBOCTOHHI/Ie YKa3aHHbIM HpaBOHapy—
LIEHUSIM, OJIHAKO HaOJrofarolpecs MeTaMopgo3bl B MH(POPMALMOHHOM CUCTEME BbIIBUTAIOT Ha
ouepe/ib JIHS HOBbIE MPOOJIEMHbIE BOMPOCHI, HY>KIAIOII1eCs B IPAaBOBOM BMellIaTebcTBe. B aToM
KJIFOUE PacCy>KAeHWII YMEeCTHbIM OY/IeT PUHSThL BO BHUIMAHUE TO 0OCTOSITEICTBO, YTO B HACTO-
siiIiee BpeMsl B YCIIOBUSIX HETIPEPLIBHOTO Pa3BUTHSI HAYYHO-TEXHUIECKOTO MPOrpecca MpPOUCXOIST
omnpefiesIeHHbIe TTOJIOXKUTEbHbIE W OTPULIATEbHbIE N3MEHEHNUST B JKU3HEHHON TeICTBUTEIILHOCTH.
OrtpunarenbHble TOCTASACTBUSI HAYYHO-TEXHUUECKOTO MPOorpecca XapakTepu3yloTcsl CYIIeCTBEH-
HBIMU N3MCHCHUSIMU B IMMOKA3ATCJIAX HpeCTyHHOCTI/I, YTO O3HAYaeT U3MCHCHUSA B CprKType npec—
TYIHOCTHU B 1IeJIOM. A Tak>Ke B ee KOJMUYECTBEHHOM M KaueCTBEHHOM Moka3aressx. Habmrona-
IOTCSI BOSHUKHOBEHUSI HOBBIX OOIIECTBEHHO OMACHBIX JIESTHUIA, HY>KIAIOIMXCSl B CBOEBPEMEHHOM
1 TIPaBWIILHON KpUMUHaNM3anmn. K npuMepy, mocpeficTBOM MCTIOIb30BaHNsI CETEBOM CBSI3U OCY-
IIECTBIISICTCS TIPOTIaraHfia ¥ BOBJICUeHEe HAEMHUKOB B PSIIbI Pa3IMYHBIX KPUMUHAIBHBIX (hOPMHU-
poBaHuil. Peann30BbIBAIOTCSI MEPHI MO YCTAHOBJICHUIO TaK HA3bIBAEMOTO «YMPABJISIEMOTO Xaoca»
B Pa3JIMYHBIX PETMOHAX.

Ecau npusioskuth yCuimsi K pacKpbITUIO CTIeHUPUISCKUX 0COOEHHOCTEN KPUMUHAIILHOM MaT-
PUIIBI YTOJIOBHBIX TPaBOHAPYIIIEHUI, CBSI3aHHBIX C WCIIOJIb30BaHWEM JIOCTUKEHWUI MH(OpMAIIU-
OHHO¥ TEXHOJIOTHH, TO 1IeJIeCOO0Pa3HbIM TMPECTABISAETCS OOPATUTh BHUMAaHWE Ha CIIEYIOIHe
00CTOSITEIIHCTBA.

B ropupinueckoii intepaType KOHCTATUPYIOTCS BBIBOJIbI, COfiep>Kallie TPEBOXKHbIE CBEICHUS
0 TOM, YTO B HACTOSIIIEE BPEeMsI UCTOJb3YIOTCS METObI «BUXPEBOW ri00anu3aluu, OPUeHTUPO-
BaHHbIE Ha O0ecleveHre «HOBOIO MUPOBOTO MOPsIKa» B MHTEpecax o0ecreveHrsl 61aronoydnst
MUPOBBIX (PMHAHCOBO-3KOHOMHUUECKUX CyOBEKTOB TPH IOMOIIM COLUAIILHBIX CMepyYeil, TPUBOIs-
[IUX K MaCIITAGHBIM Pa3pyLICHUSIM B PA3JIMYHBIX PETUOHAX.

«E11e 6o1iee KoBapHbIe TOAXOIbI K MUPOYCTPONCTBY , BKITFOYAIOIIHE IECTPYKTUBHBIC , AHTHUCO-
quaJIbHbIC HpOSIB.HeHI/IH COBpeMeHHOFO KpI/IMI/IHaIII/ITeTa, OCHOBAHbI Ha KOHICIMIMAX praan{eMoro
xaoca.

CyTb HayKu 0 Xaoce 3aKJIF0YaeTCsl B TOM, UTO CJIOKHbIE CUCTEMbI B COCTOSIHMN «HEPABHOBEC-
HOT'O TOPSJIKa» MPU OCOOBIX BO3ICHCTBHSIX MOYTH MTHOBEHHO OOPYIIMBAIOTCS B XaoC. DTO CTa-
HOBUTCSI BOBMOXKHBIM, €CITH B CUCTEMe CYIIECTBYIOT (WM B HEe PUBHOCSTCS) CrielupuiecKe
«3apOJIBIIIN Xa0Ca, Ha3bIBAEMbIE aTTpaKTOpaMu» .

ITpodeccop 3opekun B.J1. mo pe3ynbTaTam HUCCAENOBAHUS MOTECHIMATBHBIX BO3MOKHOCTEH
UCTOJIL30BAaHUS MPaBa MPOTUB Xa0Ca OTYETIIMBO O0O3HAUUI «OCHOBBI U OPUEHTUPbI POPMUPO-
BaHMsI HOBOT'O HAYYHOI'O HAMPaBJICHKsI, BKJIFOUYAOIIIETO B TOM YMCJIe PABOBEJICHNE, COLMOIIOTHIO
npaBa U Ipyrue AUCHUIUIMHBL. Ero posihb BUAWTCS 3HAUNTENLHON: B pa3pab0oTKe MPUHIUTIOB aHa-
JIM3a XaOTU3alMK; B BBISBJICHNH MPUYMH XA0THU3ALNKA OOIIECTBEHHO! KU3HU W MPABOBOM CPephl;
B CO3JaHNY BO3MOXKHOW MH(pOPMAIIMOHHON 6a3bl MEXXINCIMTUIMHAPHBLIX UCCIIEAOBAHUT (TIOJTMTH-
KO-MPABOBBIX U COLMOJIOrO-IIPABOBBIX» .

[ToBbIIEHHYIO COMANIEHYIO OMACHOCTD MPEACTaBIIsIeT PeHOMEH Xaoca B chepe KOHTPOJIS Hajl
npaBoHapyeHusiMu. CripaBe/yIuBbIM OY/IET OTMETUTD, YTO KOHIIETITY AJTbHbIE TIOJIOKEHUS U PEKO-
MeHJIal, C(OOPMYJIMPOBAaHHbIE B COBPEMEHHOI MTPABOBOM JIOKTPHHE 110 pobJieMaTuke 00603Ha-
YMBIIMXCS TEHJCHIUI MPECTYIMHOCTH B COBPEMEHHBIX SKU3HEHHBIX PEallnsiX, HABOMIAT Ha BBIIBU-
SKEHUE MPEINOIOXKEHUSI O HAyYHO 0OOCHOBAHHOI OLEHKE HaOJFO/IatoIIMXCs HOBBIX MpolieccoB. B
3T0ﬁ CBs3U cne;[yeT y‘{I/ITLIBaTI) TO O6CTO$[T6JI]3CTBO, YTO OTACJIBbHbBIC BpeHOHOCHbIe HECTaTUBHBLIC
nocneacTeusd, K anMepy, Hay'-lHO-TeXHl/I‘{eCKOFO nporpecca, MOFyT HECTU B ce6e NoTCHUAJb-
HYIO yTPO3y TaKOU MOBBIIIEHHO! CTENIEHN COMAITLHOI OMACHOCTH, UTO JJISl X TPEyNPesKICHUsI

YOunnckuit A.C., Ye6orapea C.O. Matpuia npectynaoctu. M. 2015. C. 26-27.

PCobonesckas 10.B. «IIpaBo npoTtus xaoca»: O pomu B.J1. 30pbKiHa B EPCIEK THBHBIX UCCIISTOBAHMSIX
HoBo#1 posn npaBa B XX 1 Beke // 'ocypapctso u npaso. 2019. Ne 1. C. 192.

Mpago v rocyaapcTso, Ne 2 (99), 2023 35



NMPOBJIEMbI TEOPUW TOCYAAPCTBA W MPABA

1 NpeCeUCHUs roCy1apCTBy HAJIC2KUT UCIIOJIB30BATh Oosee CTpOrve pbriyarv nmpaBoBOro BOSHeﬁ-
CTBUS — pblyaru YFOHOBHO-HpaBOBOﬁ peraaMeHTalurn CKIaabIBAarOIIMNXCA OTHOILEHU.

BriBoabI

[TporpeccuBHOMY Pa3BUTHUIO YEJIOBEUYECTBA U [BUXKEHUIO MPABOBOI MBICIU B paMKax LIMBU-
JIu3Ma COCOOCTBOBANIO Obl pa3pelleHUe 3aauu CO3[aHKs BCEOOILEro MpaBOBOrO MPAXKJAHCKO-
ro oduwecTBa. Ha ocHOBe cnpaBelyiuBoro pacnpefiesieHusi MaTepUaAIbHbIX 6J1ar B OOLLECTBE MOJ
YIJIOM 3pEeHUs] TPUHUMIMUAIIbHBIX Uel (puiiocopun cOOCTBEHHOCTH, OCHOBAHHBIX Ha MOJXOfax
[UBIJIUTAPHOTO TNpaBa, (hOPMUPOBAHUST pealbHBIX YCIIOBUN MIJISI TPaKIaHCKON COOCTBEHHOCTH B
pe3yabTaTe yCTaHOBJEHUsI 6€3YCIOBHOIO JIOXOAa OT peaju3alyi rocyJapcTBOM €CTeCTBEHHBIX
OPUPOHBIX 60oraTcTB. B MHTEpecax mpaBoBoOii peanu3aluu MPeyIoXKeHNs O paclpeeieHuu Cpeiv
rpakjiaH 0e3yCJIOBHOTO JJOXOfia JIOTMYHbIM ObL10 ObI B cTaThe 145 YK PK «Hapymenne pasno-
NpaBUs YEJIOBEKA U TPaKIaHUHA» MPENYyCMOTPETh YIOJOBHYIO OTBETCTBEHHOCTH 34 HAPYLUCHUE
npaBa Ipak/JaHMHA Ha NoJly4YeHue 0e3yCJIOBHOrO JI0XOfia.

AKTyaJbHBIM TIPECTABISIETCSl B pe3yJibTaTe pa3paboTKU M MPUHATHS HOBoro 3akoHa «O
BHECEHUY M3MEHEHUI U JIOTIOJIHEHUI B HEKOTOPbIE 3aKoHofIaTebHbIe akThl PK o Bompocam 06-
LIEHAPOHON COOCTBEHHOCTU» 3aKPENUTh MpaBUiia pacrpesesieHus: 6e3yCI0OBHOrO 0X0fa Cpeiu
IPaKaH pecnyOuKu.

P.T. HypraeB, npojgeccop Marcyt Narikbayev University (Acrana kanacei, Ka-
3akcTaH): Ka3zakcraHma KYKBIKTBIK a3aMaTThIK KOFaM Heri3aepin Kypy NposJeMachbIHbIH
@3€eKTiJIiri Typasl.

Makanana MeMJIeKeTTiH Ka3ipri 3aMaHFbl KYKBIKTBIK, CasCAThIH JIAMBITY YIIIH MaHbI3bI Gap
JKeKelereH yreiMiap, Kazakcranga KYKpIKTBIK a3aMaTThIK KOFaM/bl KAJTBIITACTHIPY TPOOIeMaT-
Kachl >KeHiHferi maibiviap GasHaamrad. KyKbIKTHIK a3aMaTThIK, KOFaM TpoGJIeMachiH 93ipIey/iiH
SKOFapbl ©3eKTIJIIr Mporpecc TMeH epKeHIey KOJbIHAA MeMJICKETiMI3 6eH KOraMbIMBI3AbIH, OfaH
opi MaMybIHBIH afiKbIH OenrineHreH ypaicTepiHe OaimaHbIcThbl. Kasipri 3amMaHrbl MeMJIEKETTIiK
KYKBIKTBIK CasiCATThIH aCa MaHbI3/IbI NPOrpeccuBTI GacTamMaapbIiHbIH Gipi - 1 KOHCTI/ITyuI/lﬂC])lHa
EHTI3UINeH TY3eTy, OFaH COlKeC >KaHa KOHCTUTYLWSUIBIK [PUHLMAIL - KANIbIXa/IbIKTHIK MEHIIIK-
Ti TaHy Genrlneﬂm Ochbl KOHCTUTYIMSUTBIK, HOBEJUIAHBI iCKe achIpy MYJIIECiHjie KYKBIKTBIK 3KOHE
QJIeyMEeTTIK MeMJIeKeTKe OarfapiaHy/jaH KYKBIKTBIK a3aMaTTbIK KOFaMHBIH HETI3/IepiH Kypyra
GipTiHeN KelIy/li XYy3ere achlpy KaskeT, MyH/a eJjiiH opOip a3amMaThIHA >KaJMbIXAIbIKTHIK, MEH-
IIKTIEeH XKYMBIC icTeyre GaiiyIaHbICThI MaMiNeep HOTHXKECIH/Ie MEMIIEKET alaThIH MaifjaaH ajlbIHa-
TBIH TaOBbICThI €CeNTey/e CO3Ci3 TabbIC apHaNaThIH efli. Capananrad TYpAe KYKbIK TEOPHUSIChIHBIH,
QMIiICHAMACKIH CUIATTAyFa YXKoHEe KbUIMBICTBIK, KYKBIK 9liCHAMACHIH YKaHAPTYFa KATBICThI MOCeJIeNiep
aubutrad. KykpIk TEOPHSICHIHBIH iicHaMaNbIK, aCHeKTiJIepi meHGepiHne GpKeHI/IeTTiK KYKBIK, 1jie-
simaphbl IeHOEpiHjie MEHIIIK (ppmococpuﬂcu Moceienepin TYC1Hyre 3aMaHaym ToCiIep KaruyiaTTa-
PBIHIIA a3aMaTTBIK, MEHIITIKT1 smn Gemnyre 6ar}J;apnaHraH eMIpITiK Ka)KeTTl aflaMi KYHJIbUTBIKTap/ibl
KYKBIKTBIK KOpFray MIiHAETTEepiH MEMJICKETTIH IIeIyiH KAMTUTBIH ipresi npo6nemanapnbl 3ip-
JIeyMiH MaHbI3[bUIbIFbIHA HA3ap ayAapbuUlibl. KbUIMBICTBIK KYKBIK FbUIBIMBIHBIH Iga31pr1 3aMaHFbI
CaJlaChIHbIH, ipreJii Heri3fiepi aca KayinTi KbUIMBICThIK, Ka3aJaHaThIH epeKeTTepm XKaHJaH/bIpyFa
GallTaHBICThI GENTUIEHTeH Y pAiicTepre Ha3ap ayyiapa OThIpbI a3ipiieHyre Thic. KykpIK oficHama-
CBIH >KaHAPTY 3KEKeJIeTeH JOCTYPIIi YFbIMIap MEH MHCTUTYTTAP/bI KaHa (PUIIOCO(USITBIK, KalTa
naibIMIayFa MYMKIH/IK 6epeni. ATan aiiTKaHza, FandbiMAap apachiHfia OTKip MiKipTajgac Tyabl-
PaTBIH 3KOHE JI9T OChI (MITOCO(USIIBIK, TYCIHIKTI KaKeT eTeTiH KbUIMBICTBIK, KYKBIK, OY3YIITbUTBIK,
0OBEKTICIHIH, cUnaTTaMachlHa KaHAPTHUIFAH KO3Kapac 93ipJey KaxKeTTuIir TybiHaaabl. backa fa
6ipKaTap KbUIMBICTHIK-KYKBIKTBIK, YFBIMIAp MEH MHCTUTYTTap Aay TYAbIPAbL. 3eprTey HbIcaHa-
CbI KOHCTUTYLVISUIBIK, HOBEJUIAHbI JIOK TPHHAIIIBIK TYCIHIIPY 9peKeTiH KaMTu/bl, oraH coiikec Ka-
3aKCTaHfa eNIiH Tabury GalybIKTaphl MEH PECYypCTaphbIHA SKAJMbIXAIBIKTHIK, MCHIHIKTIH KOHCTH-
TYLWSUIBIK KAFHaThI 6ekiTinreH. 2KyMbICTBIH MakcaThbl pecnyoarkaia epKeHI/IeTTlK KYKBIK, 3K9HE
a3aMaTThIK MEHIIIK KaruaaTTapblHAa KYKBIKTBIK 3aMaTThIK KOFaMHBIH ipresi Hensnepm KYPY/IbIH,
NEePCNEKTUBANIbUILIFbI MEH OPbIHIBUILIFBIH HETi37iey 00JIbiN TaObuIabl. 2KyMbICTa NaiaaHbUIFaH
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SficTep 3aHbl TYCIHIPY NPOLECiHIH 3aH/IbIK-TEXHUKAIBIK, 9f[iCTEMECiH, KUCHIHJIbI SJIICTi, Calbl-
CTBIPMAJTLI-KYKBIKTBIK, 3KOHE 9JIeyMETTaHyIIbUILIK, 9ICTI KaMTH/bl. 3epTTEeY/iH SKaHAIIbUTIbIFbI
KazakcTaHHbIH, KYKBIKTBIK, FHUIBIMBIHA AJFall PET KYKBIKTBIK, YKOHE QJIeyMeTTiK MCMHGKC’[‘TiH
TY>KbIPbIMAAAMACHIHAH KYKBIKTBIK 3aMaTTbIK KOFaM TYXKbIPbIMIAMACBIH 31pJiey MeH ic XKy3iHje
icKe achIpyra KeLy/iH O0bEeKTUBTI KaXKETTLIIN YChIHBUIBII, HETI3AeNin OTHIPFAH/ILIFbIH/IA. Maka-
JIQHBIH, HETi3r TYKbIpbIMAApbI el KOHCTHTYIMSCHIHBIH epeskeepiHe COMKeC KAMbIXAIbIKTHIK
MEHIIIKTI 9fiij1 0eyly epeskeliepiH pPerjJaMeHTTEeNTIH HOpMalap/ibl KOJJIaHbICTarbl 3aHHAMajia
OexiTyre GarfapiaHFaH YChIHbICTAP KEIISHIH HIOFbIPIAH/bIPA/IbI.

Kiam co30ep.: KORCMumyyuaablk NPUHYUN, HAANbIXAAbIKIbIK MECHUIK, KYKbIKIMbLK d3aMam-
MbIK KO2AM, 20ICHAMA, OMIPAIK KYHOBLALIKMAD, KYKbIK PUAOCOPUACDHL, epKIHOIK, 20IA0IK, Kbll-
MbICMbIK, KYKbIK, OACKAPbIAAMbIH XA0CKA KAPChL IC-KUMbLA.

R.T. Nurtaev, Doctor of Law, Professor Emeritus of Law of KAZGUU Law School of the
Magsut Narikbayev University (Astana): On the Relevance of the Problem of Creation the
Foundations of Legal Civil Society in Kazakhstan.

The article outlines some considerations on the problem of the civil society formation in
Kazakhstan, which are significant for the development of the modern state legal policy. The
increased relevance of developing the topic of a legal civil society is due to the clearly identified
trends in the further development of our state and society on the path of progress and prosperity.
One of the most important progressive beginnings in the modern state legal policy is the amendment
to the Constitution, according to which a new constitutional principle was stated - the recognition
of a national identity property. In order to realize this constitutional novelty, it is necessary to
make a gradual transition from a state based on the rule of law and a social state to building the
foundations of a civil society. Every citizen of the country would have an unconditional income
calculated from the profit received by the state as a result of transactions related to the circulation
of national property. Issues related to the description of the methodology of the theory of law
and an update to the methodology of criminal law are disclosed in a differentiated form. Within
the framework of the methodological aspects of the theory of law, attention is focused on the
importance of developing fundamental problems, including the resolution by the state of the
tasks of legal protection of vital human values, oriented on the fair distribution of the national
property on the principles of modern approaches to understanding the issues of the philosophy of
property within the ideas of civilitarian law. The fundamental foundations of the modern of the
criminal law should be developed with an emphasis on the emerging trends associated with the
activation of especially dangerous criminal acts. The renewal of the methodology of law opens
up opportunities for a philosophical rethinking of some of its traditional concepts and institutions
in a new way. In particular, there is a need to develop an updated view of the characterization
of the object of a criminal offense, which causes heated discussions among scientists and needs
philosophical reflection. A number of other criminal law concepts and institutions are also
in dispute. The subject of the research includes an attempt of doctrinal interpretation of the
constitutional novelty, according to which, Kazakhstan established the constitutional principle of
a national ownership of the natural wealth and resources of the country. The purpose of the article
is to substantiate the prospectivity and expediency of creating the fundamental foundations of a
civil society on the principles of civilitarian law and civil property. The methods used in the work
cover legal and technical methodology of the process of interpretation of the law, logical method,
comparative-legal and sociological method.

The novelty of the research is caused by the fact that for the first time in the legal science
of Kazakhstan the objective necessity of transition from the concept of legal and social state to
the development and practical realization of the concept of a civil society is put forward and
substantiated. The main conclusions of the article concentrate a set of proposals focused on fixing
in the current legislation the norms regulating the rules of fair distribution of common property in
accordance with the provisions of the Constitution.
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Key words: constitutional principle, public property, legal civil society, methodology, life
values, philosophy of law, freedom, justice, criminal law, countering controlled chaos.
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HOBbLIE KHUTU

Tomac Jlynamapk: OuepKku cpaBHUTeNbHOro npasosegeHua. — U
Aned-lNpecc, 2022 r.- 604 c.

ISBN: 978-5-9059-6600-21

B mMoHorpadum paccmoTpeHbl Ba)KHenwwune BOMpPOChbl AUCLUMINHDI
CPaBHUTENbHOrO MPaBOBEAEHUA, a TaKKe BbIMOMHEHO COMOCTaBNEHMe
A3blKa Npaea, prnocodrm NpaBa v MbILLIEHWSA IOPUCTOB B YETbIPEX OPUC-
ankumax: AHrnun, lrepmanmm, CLUA v LWseunn. OcHoBY nccnegoBaHus co-
CTaBWJIM He TOJIbKO KilaccuyecKkue paboTbl MO IPpUANYECKO KOMMApaTU-
BUCTUKE, HO 1 HOBEWLLAA NUTepaTypa No 3Ton Teme, onybnnKoBaHHasA Ha
QHIMMNCKOM, HEMELIKOM U LIBEACKOM A3bikax. KHura 6yaer nonesHa Bcem
xKenawwmm npuobpectn dyHAaMeHTanbHble 3HaHUA B obnactu opuan-
YeCKo KOMMapaTUBUCTUKM Y MOXKET BbiTb MCMONIb30BaHa NPV YTEHUUN KYPCOB MO CPaBHUTENbHOMY Mpa-
BOBEAEHMUIO.

HOBBbIE KHUTU

8 HTMKA Anosa A.T., BbicTtpoB A. C., BuHorpagos B. A., Bunorpagos C. B., laa-
o *unesa A. O., Fpuropbes I. A., isroeBa ®. O., inaukuH A. b., Kacat-
M HPAHU KuHa A. C., Kosanb C. B., Kosak B. 1., Komarun [i. J1., Kowensb A. C,,
Aoty KyuepeHko C. A., Jllapuues A. A., Jiutoeko K. C., MocuH C. A., HeBpe-
B3MMMOBARHH AuHoB A. P, NMaenoB. A. B., lNaHapuna M. M., Conpartosa Jl. B., Ctena-
Hiok [. 10., ®DepopoBa E. A., Yypakos B. [l. 3Tuka 1 npaBo: COOTHOLlE-

HUe N MexaHn3Mbl B3aumoBnuaHua. — M.: lMpocnekr, 2023. - 272 c.

ISBN 9785392397518

HacToswlee n3gaHue ABNAETCA MOHOrpadUUeCcKM TPYAOM KOmneK-

TUBA aBTOPOB, MOCBALIEHHbIM TEOPETUYECKMM W MPAKTUYECKMM MpPO-

6/1eMaM COOTHOLLEHMA 3TUKU U MpaBa KaK CoLManbHbIX perynaTtopos. B

MOHOrpaduy oTpaxeHbl pe3yrbTaTbl IPOeKTa «ITUKa U NPaBO: COOTHOLLEHWE N MeXaHW3Mbl B3aVIMOBIIV-

AHWA» (6noK npoekTa «lprKnagHas 3TrKa»), BbIMOHEHHOrO B paMKax porpamMmbl ¢pyHAAMEHTaNbHbIX

nccnegosaruii HAY BLUS B 2022-2023 r. 3aKoHOAATENIbCTBO MPMBEAEHO MO COCTOAHMIO Ha deBpasb 2023

r. Ana cneymannctoB B obnactu Teopumn 1 dunocodun npasa, NpenogaBaTenel, acnMpaHToB U CTyAeH-

TOB IOPVANYECKUX Y TYMaHUTAPHbIX BY30B U GpaKybTETOB, MPAKTUYECKNX PAaBOTHNKOB OPraHOB rocyaap-

CTBEHHOW BNACTU 1 MECTHOIO CaMOYMNPaBJIEHWS, @ TakXKe BCEX TeX, KTO UHTepecyeTcs Bonpocamm 3pdek-
TUBHOFO PerynnmpoBaHuA O6LLECTBEHHbIX OTHOLIEHWIA.
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KOHCTUTYLMOHHOE NPABO

DOI: 10.51634/2307-5201_2023_2_40
YAK 340.12; 342.4
I'PHTU 10.07.27; 10.15.01

KOHCTUTYLMANBIK K¥HALUIBIKTAPAbIH TEHAIK
MbICAJIbIHAIA T¥JIFAHbIH 3AH1bl MIHE3
KYJIKbIHA 9CEPI TYPAJIbI

OzrepMeni oJieM KariaiblHa KOFaM, MEMJIEKET JKOHE KYKBIK,
AIbIHIA TYPFaH MIHIETTEp ©3repTiJlil, YHeMi KypJeleHe TYCefli.
On — Makana TakbIpbIOLIHBIH ©3eKTiTiriMer Tycingipiseni. Co-
HbIMEH KaTap, OJapAblH IMIiHAEri eH MaHbBABUIAPhl 3aHILI Mi-
HE3-KYJIbIKTbl KaMTaMachl3 €Ty, KYKBIKTBIK HUTWJIN3M JEeHreiiH
a3aiTy, KYKbIKTBIK MOJCHUET MeH KYKBIKTBIK CaHa JIeHreWiH apT-
ThIpy OoJbin Kana Oepefii. COHbIMEH KaTap, ajaM, KOFaM >KOHE
MeMIIEKeT KbI3METIHIH calajapblH aKCHUOJIOTHUSIIBIK, OJIIIEY/IiH MoHi
00BEKTHBTI Typfe apThin Kenefi. KyKbIKTBIK FhUTBIMU KOFama-
CTBIK, OKiJIIepi KYKBIKTBIH ©3€KTi MoceJieNiepiH 3epTTey OapbIChIHIA
KYH/IbUIBIKKA OargapiaHraH TOCITe, OHBIH ilIiHe KOHCTUTYIUSITBIK,
aKCUOJIOTHSIFa MaHbI3/Ibl MOH Oepefli. 3epTTey MoHi 60JIbINT KOHCTH-
TYUUSITIBIK, KYHIBUIBIKTAP/bIH 3KEKe TYJIFaHbIH MiHe3-KYJIbIK 3aH-
A.K.PYCTEMOBA, IBUTBIFBIHA 9cepi TabbUIaAbl. 3ePTTEY/IiH MaKCaThl — TEHIIK CUSKThI
KYHJIBUIBIK MBICAJIbIH/IA KOHCTHTYLVSUIBIK KYH/IBUIBIKTAP/IBIH JKEKe
TYJIFaHBIH 3aHIbl MiHE3-KYJIKbIHA 9Cep €Ty MEXaHW3MiH aHbIKTAy.
JHE CAACH 3EPTTEYACp MECTHTY- MakanaHbH KaHAIIBUIIBIFBl KOHCTUTYWSUIBIK KYHABUIBIK Tap/IbIH
51 Senior lecturer aflaMHbIH KYKBIKTBIK MiHE3-KYJIKbIHA dCep eTy Maceseci GYTiHri
(Actana k., Kasaxcran), KYHI a3 3epTTeJITeH/liriMeH FaHa eMec, COHbIMEH KaTap OypbIH OTaH-
E-mail: a_rustemova@kazguukz ~ JPIK 33H FBUIBIMBIH/A 3epTTeJIMETeH/IIriMeH aHbIKTaabl. 3epTTey

6apbIChIHIA X YUK Tamjay, CHHTe3, MHYKIIWS, CAIBICTBIPY, ab-

CTpaKkiysi, COHbIMEH KaTap (QeHOMEHOJIOTHSUILIK, SKOHE OJIeyMeT-
TiK-MOJIEH! TaHBIMHBIH, KaJINbl FHUIBIMU JMIiCTepl KOJAaHbLIaAbl. Makamaga exKenri KoHe 6acka
OMILIBLUTIAPABIH, KYHIBUILIFBIH TYCIHY Typasibl (UI0CO(USIILIK KO3KAPACTAP, KOHCTUTYLUSIIBIK,
KYH/IBUIBIK YFBIMBI KapacThIPbUIaibl. ABTOp TEHJIKTIH KOHCTUTYUMSUILIK, KYHBUIBIK, PETIHJIETI
6ipkarap (puI0cOopUSIBIK, KoHEe KYKBIKTBIK TYCiHIipMeNepiH 3epTTefii. KoHCTUTYIusuTbIK, KyH-
MBUTBIKTAP aJTAMHBIH KYKBIKTHIK, CAHACHIHBIH 9JIEMEHTI KOHE OHBIH KYH/IBUTBIK, Garapbl 60J1a OThI-
PbII, KYKbIKTBIK, MiHE3-KYJIbIKThI aHbIKTAkIbI IET€H TYKbIPbIM Oap.

Tipex co30ep: KYHObIAbIK, KOHCHUMYYUAADIK KYHObLABIK, KOHCMUMYUUAAIK AKCUOAOUS,
3aHObL MIHE3-KYAbIK, MEeHOIK.

3.r.M., Magsut Narikbayev
University KOHCTHTYIIHAABIK

Kipicne
JlyHUEeTaHbIMHBIH, aKCHOJIOTHSUTBIK, 6acTamanapbl aHTHUKa Ke3eHiHfe-ak, Oaiikanma GacTaraH.
[Tporaropabiy, CokpaTThIH, [11aTOHHBIH eHOeKTepiH/e <<6apJILIK 00JIMBICTbIH, aHTPOIOJIOTUSJIBIK,
GaramMbl» (PUITOCOMPUSIBIK UAESICHI KaibinTaca 6acTaipl!. IInaToH GOIMBICTHI HAKTbI JKOHE Hfie-
anybl JIET &XKbIPATHIN, KYH/ILUTBIKTHI HUrinik, Akukar, CynynbIK, UesIChIHbIH KepiHici 6071a T¥pa—
OHTOJIOTHSITBIK, TAOUFaTbIHA Kapail ueasibl, 00heKTUBTI HAKTHUILIK, OOJATHIHLIH MaibIMaraH>.

© A K. Pycremona, 2023
"Baesa JI.B. LIeHHOCTH N3MEHSIFOLIETOCST MUPA: DK3UCTEHIMAIbHASI AKCUOJIOTUSI ICTOPUM: MOHOTpachusi.
AcTtpaxans, 2004. C. 13.

>Tam xe.
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[MnaToH GoMbIHINA «3KOFAphl UTTIK» aKbLI, OLTIM, ©Hep, “MypbIC Ke3Kapac™, KaH pakaThl MeH
0acka fla eHereslik »KOHe 3CTETHKAJIbIK JJOMUHAHTTAP CUSIKThl KYHIbUIbIKTApAaH Typajibl. ©3
Ke3eriHae, ApUCTOTeNb MIbIHANBI JJIEMHIH AepOECTITiH JKOKKA IIbIFapraH. ATam aiTKaHaa, KyH-
IbUIBIKTAPAbI apX3 CEKili aHbIKTaranna gunocod Obutail skazran: «KyHAbl ien MeH Kyfaannan
KEJIFeH UTiHI alTaMbIH, €H AaKChIChl, MbICAJIbI, 9y 0acTaH-aK, KarujgaT OOJraH >KaH, aKbLl >KOHE
COJI CUSIKTBIIAP... MiHE, OCBIH/IAll HOpCcesep OapIbIFbIHIA A0bIPOIITLI GOMABI»*.

KyHIBUTHIK IpOOIeMaTHKACKHIH 3epTTEyre HEOKAHTHAHTTHIKTHIH 0aJIeH MEeKTeOIHiH HeTi3iH Ka-
naymbinapel B. Bunpens6ann nen I'. Pukkept epekine yiec Kockadn. bapeHfikrepaiH ofibHIIA,
OJIEM IILIHANBUIBIKTAH KAJBINITACAMIbI, SIFHU “‘CYOBEKT NMeH OOBLEKTIHIH aprbl KarblHAA SKaTaThIH
MYJIJIEM ©3r€e MATIIATBIKTEI KYPalThIH GOJMBIC TIeH KYHIBIIBIKTapAaH Typaabl. By eki natina-
JIBIK, UMMAHEHTTLTIK TIeH TPAHCUEHICHTAIb/bIK, APAKATBIHACHI CUSIKThI apakaTbIHACTa 60na;11)1 O3
KCSGFIHHC €Ki NaTIAJbIK apachIHIArbl CeOenTIK- -CayljjapIbIK OaliJIaHbIC ajjaM )KYpI‘l3eT1H 6araﬂay
akTici TypiHae 6epinefi. MyHan 6ara_nay aKTICiH XXYPri3eTiH CyObeKT OOJMBICThI ©3iHiH KYH-
AbUIBIKTBI OarbIT-0ariapbiHa Kapai KaGI:UIIIaI/ITbIH OoJ1afibl.

H. HenoBcku KA3YbIHIIA, KYH/IbLIBIK JIeTI o3iHe KATBICThI JKaKChIIBIK KO3Kapac TyFbISaTbIH—
Obl, >KaKCbUIbIK, Haigalibl, UILIIK, 60J1Mb1CTbu1bn<, peTinze oymaﬂublpaTbIHnu Tycmy Kepek®.
O.B. MapTbiuiuH xa3ybIHlIA, K¥HnbmmKTap ‘MIAPTChI3, SKOFAPbI MPUHLMNTED” peTiHje 6oIa/bl’ .
Tynranbl, Koram MeH MeMJIeKeTTlH eMlleue KOHCTUTYUMSUIBIK KYHBIIBIKTAP €peKIIe POJib aTKa-
pajpI. T.C. MacnoBcKasiHbIH MiKipiHIIe, KOHCTUTYIUSIIBIK KYHIBITBIKTAp KOFAM MEH MEMJIeKeT-
TiH JaMYBIHBIH, JKaIbLIaMa, CTPATErMSIIBIK, 0aChbIMABIKTAPLIHLIH KOPiHICTEPI GOJIBIT TaObLTABI®,

Kazakcran Pecniy6nukacel Koncturynusiibik Keneci 2017 skbinrbl 9 Haypbiaars Nel Hopma-
TUBTIK KAyJbIChIH/Ia KOHCTUTYMSIIBIK KYHABUTLIKTAP ajiaM, KOFaM >KoHEe MeMJIeKeT YIIIiH OipiHiii
KE3eKTi MaHbI3ra ue OONATbIHIbIFbIH, MBI3FbIMAC TYPAKThUILIFBIMEH epekileneHeTinin, Herisri
3aHHbIH, OyKil 6acka HOpMasapbl MEH KYKbIK KOJJIaHY TOXKIpUOECiHiH Ma3MyHbIH AHBIKTANTbI-
HBIH aTan eTKeH 00JIaThIH.

MakanaHbIH Heri3ri epexesiepi

KoHCcTUTYIUSUIIBIK, KYHABUTLIKTAP 3aHIbl MiHEe3-KYJIbIKThI aHbIKTal anaabl. Ocbutaiia, 3epT-
Tey 6apI)ICI)IHIIa JKeKe TYJIFaHbIH MiHe3-KYJIKbIH bIHTAJIAHIBIPY/IbIH K31 OHbIH KYH/IbUILIK, Garyia-
phI eKeHmrl aHbIKTaJIIbL. JlemMeK , KOHCTUTYIMSUTBIK, KYHIBUTBIKTAp YKeKe TYJIFaHBIH KYH/BUIBIKTAp
JKyWeciHe eHTi31reH KYKBIKTBIK CaHAHBIH, KYHJIbLIBIK KaThIHACTAPbI peTiHie MiHe3-KYJIbIKTHIH,
KYKBIKTBIK, MOMBIHCYHYIITBUTBIK, CHI3bIFBIH MOJIEITBICH/II.

AJTaMHBIH, KOFaMarbl ©3iHiH KYKBIKTBIK, MOPTEOECiH, COHIal-aK, KOFaMHBIH, 6acka MYIIIeNIepiHiH
6ip-6ipiHe KATHICTHI MOPTEOECiH TYCiHYi aJaMHBIH KYKBIKTBIK, CAHACHIHA OHbIH, KYHIbUILIK, Oarmapbl-
HbIH, 3JIEMEHTI PEeTiH/e TEHIIKTI KAIBINTACTLIPA/IbI YKOHE OHBIH, MiHE3-KYJIKbIHLIH MOTUBI 00J1a aajibl.

Marepuannap mMeH amicTep
Makanaga KyHABUIBIKTAp, 3aHAbl MiHE3-KYJIBIK, >KOHE OHbI aHBIKTAy Macesiesepi OOMbIHIIA
FBUTBIMU JfieOreTTep KOMmanbLIaibl. OChl 6ANTHIH Kbl TEOPUSIIBIK, HeTi3iH KOHCTUTYIUSIIBIK,
aKCHOJIOTHS callaChIHIarbl 3aHrepJIep/iiH 3aMaHayy 3epTTey Hjiesnapbl MEH epesKesiepi e Kypajibl.
KoHcTuTyuusiibIK, KYHABUTLIKTAPAbl TYCiHY, TYJIFaHbIH KYKBIKTBIK, MiHE3-KYJIKbIHA 9Cep €Ty

‘[naron. Counnenusi B 3 1. T. 1 / mep. ¢ gpeBHerped. M.: Mbicnb, 1971. C. 83.

*Apucrorens. Cobpaunne countennii B 4 1. T. 4 / niep. ¢ peBrerped. M.: Mbicib, 1983. C. 299.
SPukkept I'. dusnocodust xu3uu / nep. ¢ Hem. K.: Huka-Lentp, 1998. C. 153.

°Cm. Henoscku H. IpaBo u uenHoctu. M.: Iporpecc, 1987. C. 25, 29.

"MapreiimH O.B. dunocodust npasa: yueOHuk st maructpos. M.: [Ipocnekt, 2016. C. 91.

8Macnosckast T.C. KOHCTUTYIMOHHBIE IEHHOCTH M MX OTPAsKEHHE B MEXKTYHAPOHOM U HAIIMOHATBHOM
3akoHopiaTenscTBe // LleHHocTHas mapagurma OcHoBHOro 3akoHa Pecny6muku Benapycs: Matep. pecn.
HAy4.-TIpakT. KoH}., 14 mapra 2013 r. MuHck, 2013. C. 16.
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KYPaJ1apblH aHBIKTAy TaHbIMHBIH (PEHOMEHOJIOTHSIIBIK 9IiCiHIH KOMETriMeH MYMKIiH 60Jajibl. Ofi-
cTep KyHeciHAeri MaHbI3[bl MOH JIEyMETTIK-MaJIeHH Sfficke Katajibl. COoHfaii-aK, KOHCTUTYIH-
SITTBIK, KYHBUIBIKTAP/IbIH YKeKe TYJIFaHbIH 3aH/Ibl MiHe3-KYJIKbIHA 9CEp €Ty MEXaHU3MiH 3epTTey/e-
Ii epekiie pesl KYKbIKTBIK, iC-OpEKEeTTiH FeHe3UCi TEOPUSChIHA KATAThIH/BIFBIH aTal 6TKEH JKOH.

3epTTey HOTHXKeEIEPi

TeHf1ik KYKBIKTBIK MEMJIEKET TTeH OHbIH| KOFaMbIHbIH ipremi KOHCTUTYLMSUIBIK KYH/IBUIBIKTapbI-
HBIH 61p1 GOJIbITT TaGLIJIaI[I:I JIeyMEeTTIK-0HeTeiK TeTi KarblHaH TeHJIIK epKeHI/IeTTl KaybIMJIap-
IbIH eMlp CYPYiHiH HerTi3iHfe KaTKaH 3KoHE Koram Mymenepmm peTTenylli KaTbIHACTAPAFbI
JKarfafbIHbIH TAHBUTYBIH KAMTAMAaChI3 €Tyre OarbITTaJFaH Heri3 cajyllbl UAesiChl OOJIbIN TaObI-
naapl’. Backania afiTkaHjga, TEHIIK KOramja e3apa KapbIM-KaTbhIHACTA GONIAThIH TYIIFAIap/bIH
>KarfaibIHbIH CUMAThIH Oingipeni. MyHa KYKbIKTarbl TEHIIK (DOPMAJIbIbUIBIK, KACUETIHE U€ JKOHE
afrakThIK €PEeKIIEeTIKTEPAEH ThIC KAPACThIPbLIAJIBI.

TeHmik KenTereH MeMIIEKETTEP/iH KOHCTHTYIMSUIAPBIHIA, COJT CHSIKTHI XaJlbIKapajibIK, aK-
TiIepAe KYHABUILIK, peTiHfe sKapusiutanran. 1789 Xbumrbl AfjaM XoHe a3aMaT KYKbIKTaphl JIeKJia-
pauusiChbiHbIH 1-6a0bIHa afamMaap epKiH 3KoHe KYKBIKTAphl TeH OOJILIN TYbLUIANIbI 9pi cojai Kaa-
nwl aeninren'. IT. @opwe 3aH anfibIHAarbl TEHIIK Typaibl OMJIaHa KeJie, KeJleci MiKipiH KaJbIpFaH:
«A3zamatTapypl 3aH OWIEHTIHIKTeH 3KoHE OJiap 3aH/bl KYPACThIpyFa KaTbICATBHIHIBIKTAH, OJlap
OCBhI TEHJIIK aO6COMMIOTTI 3KoHEe MaTeprallibl 60IMaca Jia TeH >KoHe >KapachIM/bl Oonajibl. 3aH aj-
IBIHAA TEHIK 6ap SKoHe 0J1 3aHja 00JTy fla Kepek, ajaiia 3aHja asKbIpaTy OWJIiri ae 60aipl, opi
3aHHAMAIIIbl MaHbI3[Bl MaKcaTTap/bl KaObUIIAaraHaa axkbipaTyra MiHAeTTi»!!. TeHmikTiH MyHIail
TYciHiri Ppanuys JeknapauusacbiHaa OpbIH TalKaH.

Bipikken Ynarrap YiibiMbiabiH 2000 xbuirbl 8 KbIpKyHekTeri MbIHXbUIILIK, [leknapanus-
cbl TeHaikTi XXI rachlparbl XanbIKapalblK, KaTbIHACTAP YILUIH aipbIKiIa MaHbI3ra ve (pyHTa-
MEHTAIIbI KYH/IBUTBIK perinjie XKapusinarad. Jleknapatysia “6ip e 6ip ajam, emo6ip MemyiekeT
AaMy WTLUTIKTepiH naﬂnanaHy MYMKIHHII‘IHCH meTTeTmMeyl KepeK. EpKeKTep MeH ofieepin,
KYKBIKTapbI MCH MYMKIHIIKTEPiHiH TeHJiriHe Kemnia 6epinyi KepeKTm aTayran'? TeHmKTl KYH-
IbUIBIK, PETIH/E KOHCTUTYIMSIIBIK, OEKITY Typasbl alTKaH/a KeJleci MbIcaiap/bl Kenripyre 6oma-
nbl. Bpazunust ®eneparusti Pecny6nukachiibiH, KOHCTUTYIMSICHIHBIH, npeaM6ynacmHJ1a «valores
SUPIEeMOS» KOFAMHbIH JKOFapbl KYH/IbUIBIKTapbl OeKITINITeH: 3KeKe 3KoHe dJIeYMETTIK KYKbIKTap,
ePKIiHMIK, Kayinci3MiK, oJ- ayKaTTBUIBIK, amy, Te}le” Dpanus Pecny6nmKkachIHbIH KOHCTI/ITy—
LMSICBIHA KYH/IBUTBIKTAP PETiH/Ie ePKIHMIIK, TEH/IIK 3KOHEe 0aybIpIIacThIK XKapusiaHraH'*

Pustocod C.JI. Ppank “...0apIbIK afamMap TeH, OUTKEeHI OJapblH TeH KYKbIKTapbl MEH loMeCi
6ap, an GapiuaHblH KYKbIKTaphl MEH [JOMECi TeH, OMTKEeHi oJiap IIeKci3. Ipbip agaM TaburatbiHa
Kapail lIeKci3 naTila, e3iHiH eMipiHiH IIeKci3 Ouseyllici; MeKci3 natmanap 6osca, opuHe, o3apa
TeH. Ocbulaiiiia, MyYHIarbl TEHIIK UIESChl ©3-63iHe OUieylll agjaMu TYJFaHbIH abCOJIOTTI KYH-

*Bapaunosa U.C. TeopeTudeckue acnekThl pAaBEHCTBA B pOCCUiicKoM mpase // [Ipo6ieMbl 3KOHOMUKH
u ropuamdeckoit npaktuku. 2018. Ne 4. C. 90.

°®pannysckas Pecniy6nmka: Koncturyumst 1 3akoHonaTesbHble akTbl. M.: [Iporpecc, 1989. C. 26.

"Foriers P. L’égalité et sa dialectique démocratique chez Montesquieu // Revue Internationale de
Philosophie. 1971. Ne97. L’égalité. P. 296-297.

2Texmapaumst Ticstaesietrsi OOH ot 8 centsiopst 2000 ropa [DnekTponusiii pecypce] / OduipansHbIit
caiitr  OOH. URL: https://www.un.org/ru/documents/decl_conv/declarations/summitdecl.shtml (Jara
obpammenust: 21.06.2023).

BConstitui¢do da Republica Federativa do Brasil de 1988 [DnekTponHblil pecypc] // opunpanbHbIii
caiir.  URL:http://www.planalto.gov.br/ccivil_03/constituicao/constituicao.htm  ([lata  oGpareHus:
21.06.2023).

“Koucturyiusi ®panupm ot 4 oktsaopst 1958 roma [DnekTponHbiil pecypce] // oUIMATBHBIA CailT
Kouncturyumonnoro Cosera ®panuysckoii Pecy6iuku. URL: Constitution du 4 octobre 1958 a jour de la
révision du 23 juillet 2008 (conseil-constitutionnel .fr) ([JaTa obpamenus: 21.06.2023).
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MBUTLIKTHI UIesiIChbIHAH, 9pOip agaMyibl OCBhIHAAN peTTe KaObUIIay WesSChIHAH TYBIHIANWII  JIeTeH
nikip Gimipren”. OiyaybIMbI3ia, TEHIIK TYJIFAHbIH KOHCTUTYUMSUIBIK KYKbIKTAPbIHBIH KYH-
HbUIBIKThI HET13IeMeci peTiHne 6ona anagpl. ['.H. KoMKOBaHbBIH afiTybIHIIIA, HET13T1 3aHHBIH MaHbI-
3MbUTLIFEI OapIIaHbI ILIFY TETiHE, 9JIEYMETTIK CTaTyChIHA, MaTepUaIIbIK >KarfaiibHa KOHe 6acka
na cakTopiapra KapaMaCTaH 3aH MEH COT aJIbIHArbl TEHJIITIH XOFapbl 3aH XY 3iHje OeKiTe ay
KaOleTiHge 60aMak'®

3aH/Ipl MiHE3-KYJIbIKKA KOHCTUTYIMSIIBIK, KYHBUIBIKTAP/IBIH, bIKIAJBI TYPajbl CYpakKa aybica
OTbIpa KeJleci KpIpJapblH KapacThIpraH >keH. KyKpIKKa cail MiHe3-KyJIbIK, Ma3MYHBIHBIH, 3JIEMEHTi
MOTHBAIUSHBI CUTIATTANTBLIH OHBIH CyOBEKTUBTIK XKarbl 601aibl. TyIraHbIH MOTHUBAIUSICHIHBIH, Ka-
JILINTACYbI 3aH/IbI iC-KUMbUT FTeHE3UCIHIH Kypamyiac aieMeHTi 6oubin Tadbuiafsl. B.H. KynpssuesTin
AlTYybIHINA, «MIHE3-KYJIBbIK, iICKE achIpPhUIFaHbIHIIIA OJ1 a/]aM CAHACBHIHJIA KAJTLINTACA/bI, UHIUBUJITIH
SKeKe KACUETTEPiHiH YXKoHe KOpIllaraH opTa epeKIIesiKTepiHiH Heri3iHjie KalbiTacayibl»!’. Atarn ai-
TKAH/A, TYJIFaHbIH KYHIBUILIKTHI OarbIT-0armapbl, SKocnapiapbl, MYKTaKIbIKTapbl MEH MY TIENEPI,
npooGIieMalibl CUTYalKsIaphl KYKBIKKA Cail MiHE3-KYJIKbIHBIH JIeTEPMUHAHTTAPbI 00J1a/1b1'®

KapacTbIpbII OTBIpraH mpobieMaTHK afia TYIIFaHbIH KYHABUTBIKTAPbhI, OHBIH 3aH/IbI MiHE3-KYJIIKbI-
HbIH MOTHBALMSICHIHBIH KAalHAP K631 00JIaTbiH KYHABLIBIKTHI OarbIT-0armapbIHbIH, KAJbINTACYbI
epeKilie MaHbI3ra ue Gonajpl. TyraHbIH KYHJBLTBIKThI OPUEHTALMSICHIHBIH KOHTEKCTIHJIe TyJIFa
KYKBIKTBIK GOJIMBICTLI CaHACKLIMEH YFBIHAJIbI JKOHE CAMKeC IerrimMyepin Ka6bU111aI/mLI Backara
anTKaHJIA, KYHJIBUIBIKTAP ajIAMHbIH MiHE3- KYJIKBIH OHBIH 3MOLMOHAIbI- €pIKTi caJyachl apKbUIbI
nerepMuHansiiaipl. [1.B. PykaBulIHUKOB “‘TyJraHbIH KYHIBUTBIKTApAbl MEHrepy Mpoueci OH-
Jarbl COMKeC YCTaHBIMAAPABIH KAIbIITACy Yepici 601bIn TaObUIATHIHABIFBIHA, YCTAaHBIMAAP/IBIH
aTaMHBIH MiHE3-KYJIKbIHA BIKNAJbI IIbIHANBI iC-KUMBUIIAPbIHBIH, OHbIH MOJIETIMEH KeJTiCTIeyIIiTiri-
He Ha3ap ay/lapaThbiH ajlaM MUbIHbIH, HETi3r1 TeTiKTepiHiH Oipi “KaTesiKTep AeTeKTOpbl” TETIiriHue
KepiHic GepeTinfirine” Ha3zap ayfaapanbl'®. SIFHN, CyObeKTiHiH KYKBIK, KYHBLTBIKTAPbIH MEHIepyi
OHJIa 6enriyi 6ip MiHe3-KYJIbIK, YIITiCiHe KYKBIKTHIK, YCTaHBIMAP/IbI KAIBINTACTHIPYFa SKeTl COFa-
mbl. COHAIBIKTaH KYKBIKTBIK, YCTaHBIMAAP/bI KYKBIKTBIK CAHAHbIH, KYH/BUTHIKTAPbI [IETl Te aTaubl.
0O.B. bonpapenko men O K. CTpOCBaHbIH aI/ITyblHHJa KYKBIK, Cy6’LeKT1C1H1H MiHE3-KYJIKbIHBIH, 3aH-
IbUIbIFBbIHBIH JIEHI el , aTKAPAThIH MiHIETTEPiHiH MAaHBI3AbLIBIFBIH iIITEl Ce31HY1, KYKBIKThI CAHATIbI
SKOHE epiKTi cakTay KaKeTTir KYKbIKTBIK, YCTAHbIMAPhIHBIH KeTireHiHe OalIaHbICThI 60JaIbI>.

Cyﬁ"beKTlHlH 6apibIK, KYKBIKTBIK, T9)K1pI/I6eC1 aKKyMYJISIUMSUIAHBI, KYKBIKTBIK —CaHara
IIbIHANBI Ma3MyH OEpeTiH ic-KUMBbUIAp/IbIH ipresi HOpMaJIaprHLIH POJIiH aTKapaThlH ©3iH/IK
YCTaHbIMIap MeH OarbIT-Oapmapriapra TpaHC(bOpMaIJ;I/IHJIaHaHI:I OfinaybIMbI3IIA, KOHCTHTY-
USUTBIK, KYHABUIBIKTAP aJlaM CaHAChIHA YKETKI3UIiM, OHBIMEH MaKYJIIaHbII KaHa KOWMMaii, OHbIH,
KO3KapacTaphbIHbIH, KYHIbUILIKTbI 6arnapnapbmblu OpraHMKabIK aJIEMEHTIHE alHaJIFaHbIHJIA
raHa 3aHra cail MiHe3-KYJIbIKThI [IeTepPMUHALIUSIIAN TY CeJli.

TeH,mK KOHCTUTYLMSATBIK KYHBUTBIK 607a Typa, ©3 GOJIMBICHIHAA TYJIFaHBIH KYHJIbLIBIKThI
KYyTieciHiH 6ip Oeirine aifHaIBII, a/laMHBIH KYKBIKTHIK CaHACBIHBIH GarpIT-6arnapbiHa aiHaJIaIpI.
«KoHcTaHTHH MapKI/IH Peceiire Kapchbl» ici TyJIraHbIH KYKBIKKA Call MiHe3-KYJIKbI HUETi peTiHfe
AKCHOJIOTHMSUIBIK, TY CIHIKTET1 TeHIIK O0JFaH CUTyalUsIChIHA MbICas 60Jia ajafbl.

BS®pank C.J1. [TyxoBHble OCHOBBI 001iecTBa. M.: Pecny6imka, 1992. C. 118.

’Komkosa I'.H. Karteropust «iieHHOCTb» B KOHCTUTYIHOHHOM TipaBe Poccun // Mi3Bectusi CapaTtoBcko-
ro Yuusepcurera. 2012. Ne 2. C. 99.

"Kynpsisues B.H. [TpaBoBoe noeepieHre: HopMa u natosorus. M.: Hayka, 1982.C. 101.
¥Kynpsiues B.H. Ykas. pa6. C. 106.

YPykasuiiHnkos [1.B. CoBpeMeHHbIE IEHHOCTU M UX BJIMSIHUE HAa MPABOMEPHOE TOBEJIEHKE: aBTOped.
auc. ... kaHp. opup. Hayk. Huxxnuit Hosropop, 2011. C. 13.

YBonnapenko M.B., Ctpoesa O.K. [IpaBoBble yCTaHOBKY KaK IETEPMUHUPYIOLIMIT (DaKTOP MpaBoOMep-
HOTO TIOBefieHust cyObekToB npasa // FOpuguyeckast Hayka. 2018. Ne 3. C. 39.

2ICm. Be6ep M. N36pannbie npousseneHust / nep. ¢ Hem. M.: ITporpecc, 1990. C. 628-630.
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Ackepu oduuep K. MapkuH Hekecin O6y3raH coH 0ana Ky TiMiHe GaliyIaHbICTbI OFaH JIEMaJbIC
6epy TypaJsbl eTiHIlIMeH 6acIIbUTBIFbIHA XKYTiHE i, ajlaiiia peceil 3aHHaMachIHa MYHJIal ilemMa-
JbIc Gepyre Heri3 6onMaraHbIKTaH OHbIH OTiHIlIH OpbIHAayAaH 6ac TapTkaH. K. Mapkun Peceii
DenepausicbHbIH, KOHCTUTYIUSIIBIK, COThIHA apHAbI 3aHHBIH, TEHJIIK CUSIKTbI KOHCTUTYLUSIIBIK,
KYH/IbUIBIKKA Cail KeJIMeyiHe GalijIaHbICThI IaFbIM GepreH.

Temenpie Gepinren 1 kecrene 6y KEUCTi Typa 3KoHe TUIMJIL Taljlay MaKCcaTbIH/Ia iCKe KaThl-
CTBI PECEIIIK JKoHe Ka3aKCTaH/bIK 3aHHAMATIap/bIH HOpMAJIaphbl CATTBLICThIPMAITbI GEPiJITeH.

Kecte 1

Peceii depepausicbIHbIH 3aHHAMACHI: Kazakcran Pecny6arKkachbIHbIH 3aHHAMAChI:

Peceit ®epepaumsicel KonctutynusichinblH 19- | Kazakcran Pecny6nukacbt KoHCTUTYMSICHIHBIH, 14-
6a0bl 2-TapMarblHa COIKeC MEMIIEKET ajlaM KoHe | 6a0bl 2-TapMarblHa COMKEC KbIHbIChIHA OaiIaHbICThI
a3aMaTThIH KYKBIKTAPhl MEH 0OCTAHBIKTAPLIHBIH | EIKiM/Ii KeMciTyre Gommariipr

TEHJIINiHE  KBbIHBIChIHA  KATBICCHI3  KEMJIIIK
Gepeni

Peceit Pepepammsicel KoncturynmsicbibiH 38- | Kasakcran Pecny6mmkacel  KOHCTUTYIMSICHIHBIH
6abbl 1-TapMmarbiHIa aHa >KoHe Oania, oTOackl | 27-6a0bl 1-TapMmarbiHa COWKeC HeKe MeH OTOachl,
MEMJIEKETTIH KOpraybIHJIa GOJATHIHIILIFBI | aHA MEH OKe KoHe 0ajla MeMJICKeTTiH KOopraybIHia
atayran®. Peceit ®enepanysiceinbie,  Herisri | Gomasr®

3aHBIHIA OKEJiK KeKe aXXbIpaTbUIMANTBIHLIH
€CKepy Kepek.

Peceit  ®epepaumsicoinblH, - KoHCTHTYHMSCHIHAA | “OCKEpU KBI3MET 3KOHE OCKEpU KBhI3METULIUIEp/IiH,
KbIHBICTAP/bIH,  TEeHAIM  maibIMJaJraHbIMeH, | KYKBIKThIK, ~ MapTebeci  Typansl”  Kazakcran
“Ackepr KpIBMETIIIEPNiH KYKBIKTHIK MopTebeci | PecniyGmmkacel  3aHbIHBIH, 46-6a0bl  2-TapMarbiH-
Typasbsl” enepanapl 3aHpHBIH 11-6a6b1 13-Tap- | Ja Mep3iMfi KbI3METTEri 9CKepH KbI3METILIepAeH,
MarblHa SKYKTUIIK TIeH Tyyra OailJlaHbICThI, | KQJeTTep MeH KypcaHTTapAaH O0acka oCKepH
COHJaii-aK, 0aja Ky TiMiHe OallJIaHBICTHI IEMAJIBIC | KbI3METIIIre OHBIH, OasHAThI OOWBIHIIA Gana I
TEK eI KbIHBICTBI 9CKEePH KbI3METIIIJIepre FaHa | XKacka TOJIFaHFa JIeHiH OHbIH KYTiMiHE GailJIaHbICThI
OepiseTini afiTblran®. feManbic  Oepinefii’’, SIFHM JIeMallbiC  9CKEpHU
KBI3METIIIHiH JXbIHBICHIHA KATHICCHI3 Oepiiefi.

Koncturymusiisik cot K. MapkuHHIH IarbIMbIH ocKepH KbI3METIIiHIH 6ayia Ky TiMiHe Gafina-
HBICTBI IEMAJIBICKA KYKbIFbIHbIH OOJIMAATBIHBIH OJIaPAbIH AfPbIKILIA KYKBIKTBIK MOPTEOECIHE KOHE
KONTEereH 9CKepy KbI3METILINEP/IiH KEeTiN KanyblHa OaliyIaHbICThI ©3 MIHJETTEPiH OpbIHIaMayra

ZKoucturynusi Poccmiickoit ®epiepanu ot 12 pekadpst 1993 ropa [DnekrtpoHHbii pecype] //
CnpaBounasi npaBoBasi cucteMa «Koncynbrantllotoc». URL: http://www.consultant.ru/document/cons_
doc_LAW_28399/ ([lata o6pamenus: 21.06.2023).

BKoncruryuust Pecriy6imkn Kasaxcran or 30 asrycra 1995 ropma [Dmexrponsbiii pecypc] //
NHupopmaimoHHO-paBoBasi CMCTeMa HOPMATHBHBIX MPaBOBbIX akToB Pecmybmku Kazaxcran «9piner».
URL: https://adilet.zan kz/rus/docs/K950001000_ (Jata oopawenusi: 21.06.2023).

2Koucturyuust Poccuiickoit defiepaiyn
PKoncruryuust Pecy6nmiku Kazaxcran

%denepanbHblil 3aK0H «O cTaTyce BOEHHOCTyKaimx» oT 27 mast 1998 rofa [DnekTpoHHbIi pecypc]
/I CnpaBounas npaBoBasi cuctema «Koncynbrantllmoc». URL: http://www.consultant.ru/document/cons_
doc_LAW_18853/ ([lata o6pamenus: 21.06.2023).

23akon Pecriy6mmkn Kazaxcran «O BOMHCKOM CIIyK0e U CTaTyce BOSHHOCIYKAIINX» OT 16 cheBpartst
2012 ropa [DnekTpoHHsbli pecypc] // NHgopMalmoHHO-NpaBoOBasi CUCTeMa HOPMATHUBHBIX MPABOBLIX AKTOB
Pecniy6mikn Kazaxcran «9uiner». URL: https://adilet.zan.kz/rus/docs/Z1200000561 (JaTta oGparueHust:
21.06.2023).
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3KOJ1 6epMey KasKeTTiriHe GailylaHbICThl eKEeHJIITIH yOXK/Ien, KAHAFaTTaHIbIPyChl3 Kanbipran®®. Co-
HbIMeH Oipre KOHCTUTYIMSITBIK COT 9CKEPH KhI3METIIIIIEP ©3/IePiHiH oCKepr MopTebeciHe Gafina-
HBICTBI MiHICTTEPIMEH ePIKTI TYPAE KE/TCETIHIH KoHe 63 OallanapbiH KY TyiHe GaiiIaHbICThI KETY
Typaibl LEIIiM 1<,a6bmuaraﬂbmna 9CKEpH KbI3METTEH Mep3iMiHeH OYPbIH LIbIFYbIHA KYKBIFbI 6ap
ekeHyirin ae aran etken”. lllemimpae ofies XKbIHBICTBI 9CKEpU KbI3MeTm1nepmH Oana KyTiMiHe
GailyIaHbICThI AEMANIBICKA KYKBIKTAPbI alipbIKIIa TOPTINTe KO3[EATreH/IIr, OTKEHI aiienyiep acKe-
PY KbI3MET ©Tey/le LIEKTENreH KyHle KaTbICAThIHABIFbI )KOHE aHAJIBIKKA OailIaHbICThI aiipbIKIIa
QIIeyMETTIK POJIb aTKAPaTbIHABIFbI Jd AThUIFaH OOJIATHIH.

arbivMab! KaHaraTTaHabIpyaad 6ac Tapty K. MapkuaHiH AfilaM KyKbIKTaphbl xeHiHferi Ey-
pora coTblHa KYTiHyiHe Heri3 6oaraH. Eypona coTbl 6yn marbIMibl KapacTblpa Kene, Peceit
3aHHAMAChIHAA AflaM KYKBIKTapblH XKoHE Heri3ri 60CTaHAbIKTapblH Kopray Typanbl KoHBeHLMs-
HbIH (of1aH opi - KonBeHuus) 8-6a0bIMeH KAThICThUILIKTA 14-0a0bIHbIH OY3bUIFAHbIH aTall 6TKEH,
6ackara afTkania opuiepre 6ana Ky TiMiHe GaliylaHbICTBI ieMallbIc 6epy/ieH 6ac TapTy XKbIHbI-
CTBIK, O€NriCiHe Kapail KeMCiTy GONaThIHALIFBIH KOpceTKen™ . Aran aiTKaHma, KOHBEHIMSHBIH
8-0a0bIHbIH, 1-TapMarbl OOMBIHIIA 9PKIM ©3iHiH JKeKe YKoHe OTOachl eMipiH KypMeTTeyre KyKbl
6ap. KouBeHuusinbiH, 14-6a6b1 KoHBeHIMSANA TaHBUTFAH KYKBIKTAp MEH OOCTAHALIKTAP/bI TaHY
>KbIHBICBI, HACIJI, Tepi TYyci, TiMi, iHi 6enrici GoibIHIIA embip KeMCITyCi3 KaMTaMachl3 eTinyi
KepeK Jiell KeJie, Ke3 KeJIreH (hopMajiarbl KEMCITYIIIKKE ThIFbIM Caabi»’!

OiinaybiMbI31Ia, OYJ ic KOHCTUTYUMSUIBIK, KYHABUIBIKTBIH TYJIFAHbIH 3aHFa cail ic-KMMbUIia-
PBIHBIH JIeTePMUHAHTBI 607a anmaThiHABIFbIHA MbIcall. «In fraudem legis facit, qui salvis verbis
legis, sententiam ejus circumvenit» — 3aHIbl OHBIH OPIiH CaKTall OTBHIPLIN AMHAJBII OTYII 3aH,
PYXbIH/IA SPEKET ETNEMi IereH NaThiH anogermacbiiaa’. Aran aiirkania, K. Mapkuttig 6epreﬂ
LarbIMAapbl TEHIIK WESIChIHA HETi31eNIreH, Ol OYII XKarjailia dIeyMeTTIK OelICeH]Ii KYKBIKKa cail
MiHE3-KYJIKbIH aHbIKTaUThIH KYHIBUIBLIKTBI YCTAHBIM PETIH/IE KOPIHIC TanKaH.

Tankplnay

10.10. BeTtoTHEBTIH Ka3ybIHIIA, KYKbIK (PUI0COMUICHIHBIH KOITEreH TeOpHUsIapbIHia TEHIK
“iprerac” peTiHie KapacThIpbUIa/ibl, OUTKEHI KOl JXKarfaiifia OCbl Mocejie KYKbIKTbIH KBUHTECCEH-
UUSCHI 5KOHE OHbIH, HeTi3ri MoHi 60/MaK> . TeH/IiK KYKBIKThIK OPUEHTUP PETIH/IE PYKCATTHUILIKThI,
KaHfaii 1a 0ip MHCTPYMEHTTEP/IiH, iCKe achbIpbUly MYMKIH/IITH, KYKBIKTBIK PETTEY [CHIeiliH, Ka-
pust OWJTIKTIH, >KayanThUTbIFbIH aHbIKTaN OTbipanbr?. B.J1. 30pbKUHHIH Ka3ybIHINA, alaMIap/IbIH
SJIEyMETTIK KAThIHACTAPBIHJIA SKoHE MiHe3-KYJIbIKTapbIH/A TEHIKTI 130€e-i3 icke achIpy KoraM MeH
MEMJIEKETTIiH HIbIHANBI 3aH/bl KarMalbIHbIH MAHbBI3Ibl KOHCTUTYIMSIILIK, CUTIATTaMachl PETiHfIe
KYKBIK Y CTEM/ITiHIH MiHIETTI [IaPThI GOJIBIT TaObLIABI’

B[Mocranosienne Epporneiickoro Cynia no mpasam desioBeka ot 7 oktsiopst 2010 r. Hemo «KoHcTanTHH
Mapxkun npotuB Poccun» [DnexTponnslii pecypc] // IngopmanuonHo-npaBoBoit noptai ['apant.py. URL:
https://base.garant.ru/12185346/ (Jata oopawmenus: 21.06.2023).

#Tloctanosinenne Epporneiickoro Cyna no npasam dyesioBeka ot 7 okTsiopst 2010 r. Heno «KoHcTaHTHH
MapxkuH npotuB Poccrmn» [DnexTponnsii pecypc] // g opmammonHo-nipaBoBoi moptai ['apant.py. URL:
https://base.garant.ru/12185346/ ([1ata o6pawenust: 21.06.2023).

K oHBEHLKsI O 3allUTe MPaB YeJOBEKA U OCHOBHBLIX CBOGOJ OT 4 HOs1Opst 1950 ropa [Ds1eKTPOHHbI
pecypc] // CnpaBounasi npaBoBasi cuctrema «Koncynbrantllmoc». URL: European Convention on Human
Rights (coe.int) ([Iata o6pamenus: 21.06.2023).

31Tam xe.

32K pycc B.M. 3noynorpe6nenne npasom. M.: Hopma, 2010. C. 13.

*BertorHes 10.10. Akcronoriueckuii cratyc npaBoBoro paBenctsa // dunococust npasa. 2012. Ne 1. C. 90.
*Bapaunosa 1.C. Yka3.pa6.

¥Cwm.: 3opbkuH B.JI. LIeHHOCTHBIN MOAXOJ B KOHCTUTYLMOHHOM PEryJMpOBaHUM MpaB u cBoboy //
XKypnan poccmiickoro mpasa. 2008. Ne 12.
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KopbITBIHABI

Ocbunaiiia, >KeKe TYJIFaHbIH KYKBIKTBIK TEHIIK TYPabl UiesiIapbl TEK THICTI KYKBIKTBIK HOP-
MaJlapAblH Ma3MyHbIHAH FaHa TypMaiibl. TeHIK Tapuxu MaHbI3Fa M€ XalbIKapalblK aKTilepe
(byHpamMeHTaIbl KYHABUIBIKTAp PEeTiHe JKapusilaHajbl. MbICA/bl, TEHIIK AlIbIH ajla YCTaHbIM
PeTiHje TYJIFaHbIH KYKBIKTBIK CAHACBIH/A XaIlbl aflaMi KOHCTUTYIWISUIBIK KYH/IBUIBIK PETiHje
KaJbINTacabl. AJAMHBIH KOFaMIaFbl ©3iHiH KYKBIKTBIK MOpTeOeCiH, COHJlaii-aK KOFaMHbBIH 6acKa
MYILIeJIepiHiH 6ip-0ipiHe KaTbICTbl MOPTEGECiH TYCIHYl aJaMHBIH KYKBIKTBIK CAHACBIHA OHBIH
KYHABUIBIK OarfjapblHbIH SJIEMEHTI PeTiHAe TEHAIKTI KalbIITACTbIPA/bl JKOHE MiHE3-KYJIbIKThIH
MOTHMBI 60Jia ajiajbl.

A K. PycremoBa, marucTp mopuauieckux Hayk, Senior lecturer Magqsut Narikbayev
University, UHCTUTYT KOHCTUTYUMOHHBIX U MOJUTUYECKUX UCCIemoBaHuil (r. Acrana, Ka-
3axcTtaH): O BIMSIHUM KOHCTUTYLUOHHBIX LIEHHOCTEN HA MPaBOMePHOe NMOBeJieHHe TUYHOCTH
Ha NMpuMepe PaBeHCTBAa.

AKmyaavbHocmb TEMbl CTaTbU O0YCIIaBIMBACTCSI CIEAYIOIMM. B yCIIOBUSIX MEHSIOIIErocs
MUpA 33724, CTOSIIIUE nepef] 00IIEeCTBOM, TOCYIAPCTBOM U MPABOM MOAUUIIMPYIOTCS U YCIIOXK-
HSIOTCS. B TO 3Xe BpeMsi BasKHEMIIMMU CPeId HUX OCTArOTCSl 0OecrieueHrne IpaBOMEPHOTO MOBe-
JIeHVsI, MUHUMU3alyisi YPOBHSI IPAaBOBOTO HUTWJIM3MA, TIOBBIIIICHNE YPOBHSI MPABOBOM KYJIBTYPHI U
NPaBOBOTO CO3HaHWs. MeXXy TeM, OOBEeKTUBHO BO3pacTaeT 3HAUeHNE aKCUOJIIOTHUECKOTO U3Me-
peHus cpep AesITeNILHOCTH YesioBeKa, OOIIeCTBa 1 rocyaapcTBa. [IpeacraBurensiMmu FOpUaIecKo-
r'0 HAYYHOTO COOOIIECTBA B POIECCE UCCIICIOBAHNS aKTyalIbHBIX MPOOJIeM IpaBa HeMaJIOBAKHOE
3HAUYCHUE YICJIACTCS UEHHOCTHO-OPUEHTUPOBAHHOMY MOAXO0Y, B TOM 4YHUCIJIC KOHCTMTyU,MOHHOﬁ
akcuogiornu. [Ipeomemom uccaedo8anus SBISETCS BIUSHUE KOHCTUTYIMOHHBIX HEHHOCTE! Ha
NPaBOMEPHOCThH MOBEJIEHNSI TMIHOCTH. [[eab WCCTIeIOBaHNS 3aKITIOYAETCS B BBISIBIICHUN MEXaHW3-
Ma BO3/IEVICTBHSI KOHCTUTYIMOHHBIX [IEHHOCTEN Ha IPaBOMEPHOE TIOBEIeHNe JIMYHOCTH Ha MTpUMe-
pe Takoy LUEHHOCTU KakK paBeHCTBO. Hosu3Ha cTaTbu 0OYCJIOB/IEHA TEM, YTO NMpobsemMa BAUSHUS
KOHCTUTYUUOHHBIX HCHHOCTCﬁ Ha MpPaBoIOC/TYIIHOC MOBEICHUEC JIMYHOCTU Ha CCFO)Z[HH[HHI/Iﬁ JIE€Hb
SIBJISIETCS] MAJIOU3YUYEHHOI, 60JIee TOro, paHee He UCCIIEIOBAIACh B OTEUECTBEHHOM IOPUNUECKON
Hayke. B mpouecce uccnefoBaHusi ObUIM UCTIOJIb30BaHbl OOILICHAYYHbIE METOJIbI TIO3HAHUST KaK
CUCTEeMHBINl aHAJN3, CUHTe3, WHAYKIWsI, CpaBHeHUe, abcTparnpoBanue, a Takxke (heHOMEHOJIO-
TMUYECKUI M COLMOKYJBTYPHbIE METO/bI O3HaHMA. B cTaThe paccMaTpuBaroTcs puiocodckue
BO33pEHUSI O TIOHUMAHUW [EHHOCTH aHTWYHBIX W IPYTMX MBICIUTEINEN, TOHITHE KOHCTUTYIMOH-
HOW LIEHHOCTU. ABTOPOM U3yueHbI psiji (pUI0coPCKUX U IOPUIMIECKUX TPAKTOBOK PaBEHCTBA KaK
KOHCTMTyuMOHHOﬁ LEHHOCTMU. HpocnequaeTcg BbIBOJ] O TOM, YTO KOHCTUTYUHUOHHbLIEC UEHHOCTH,
SIBJISISICh 3JIEMEHTOM MPABOBOT'O CO3HAHUS JIMYHOCTHU U €0 [IEHHOCTHOM OPUEHTAIH, IETEPMUHU-
PYIOT MIPaBOTOCITYIITHOE TTOBE/ICHNE.

Karouesvie caosa: yeHHOCHb, KOHCMUMYUUOHHAA WEHHOCMb, KOHCMUMYYUOHHAR AKCUOAO-
2Us, NPABOMEPHOE NOBEOEHUE, PABEHCIBO.

A K. Rustemova, Master of Law, Senior Lecturer Maqsut Narikbayev University,
Institute for constitutional and political studies (Astana, Kazakhstan): On the influence of
constitutional values on the lawful behavior of an individual using the example of equality.

The relevance of the topic of the article is determined by the following. In a changing world,
the challenges facing society, the state and law are being modified and complicated. At the same
time, the most important among them are ensuring lawful behavior, minimizing the level of legal
nihilism, increasing the level of legal culture and legal consciousness. Meanwhile, the importance
of the axiological measurement of the spheres of human activity, society and the state is objectively
increasing. Representatives of the legal scientific community in the process of researching current
problems of law, an important importance is given to a value-oriented approach, including
constitutional axiology. The subject of the study is the influence of constitutional values on the
legitimacy of individual behavior. The purpose of the study is to identify the mechanism of
influence of constitutional values on the lawful behavior of an individual on the example of such
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a value as equality. The novelty of the article is due to the fact that the problem of the influence of
constitutional values on the law-abiding behavior of a person today is poorly studied, moreover,
it has not been previously investigated in domestic legal science. In the course of the research,
general scientific methods of cognition such as system analysis, synthesis, induction, comparison,
abstraction, as well as phenomenological and socio-cultural methods of cognition were used.
The article discusses philosophical views on the understanding of the value of ancient and other
thinkers, the concept of constitutional value. The author has studied a number of philosophical
and legal interpretations of equality as a constitutional value. The conclusion is traced that
constitutional values, being an element of the legal consciousness of the individual and his value
orientation, determine law-abiding behavior.
Keywords: value, constitutional value, constitutional axiology, lawful behavior, equality.
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«TECT HA NPOMOPLUOHAJIbHOCTb» B NIPABOBOM
PEI'YJINPOBAHWUW OrPAHW4EHWA NOCJIE 3ABEPLUEHUA
KAPbEPbI HA TOCYJAPCTBEHHOMW CJ1Y)KBE:
NOUCK ONMTUMAJIbHON MOJENN’

Lean. O60cHOBaHKE 11€71ECOO00PA3HOCTH YCTAHOBJIEHHSI OTPaHU-
YEeHUsl MOCJIe 3aBEPLICHUS] Kapbepbl HA TOCYAAPCTBEHHON Cily>KOe,
B OCHOBE KOTOPOTO — «TECT Ha MPOMOPLUUOHAILHOCTEY, ¢ POpMY-
JIMPOBAHUEM €[JMHBIX CTAHJAPTOB /IJIsl 3AKPETJICHHUS €0 3JIEMEHTOB.

Memoowt uccaedosanus. Pabora BbINOJHEHA C MPUMEHEHHEM
0OIIeHAYYHbIX U CHEUMabHBIX METOJIOB HAay4yHOro no3HaHus. [Iu-
ANIEKTUYECKUI METOJl Kak OCHOBHOH TO3BOJISIET aBTOPY YSICHUTH
CYIIHOCTb «TECTa Ha MPOMOPLUUOHATBEHOCTE» , €70 «Y3KUI» M «IIH-
POKMiT» CMBICII, OO0CHOBaThb €ro «(yHIaMeHTAJIbHOe» 3HAUYCHHE
71 MOJIETIM TIPABOBOTO PEryJIMPOBAaHUS COOTBETCTBYIOIIETO Orpa-
HUYeHus. POpMaIbHO-JIOTUYECKUI METOJ] TIO3BOJISIET UCCIIEOBATh
npoOJIeMHbIE BONPOCHI HOPMUPOBAHUS 3TOTO OrPaHUYEHUs], YTO 00-
X YCIIOBUJIO «/Ie(heKTHOCTh» €ro TIOHUMAaHus 1 puMeHeHust. Mcrosb-
T.A. KOAOMOEII, 3ysi HOFI:IKO—SeMaHTI/I‘{eCKI/IIjI METOJ, ABTOP yTOUHSAET TEMaTUUECKUI
NOHATUIHBIN PSAJl, CPABHUTEJILHO-NIPABOBOM METOJI — OCOOEHHOCTH
BOCTIDUATHSI 3JIEMEHTOB «TE€CTa Ha MPONOPUMOHANLHOCTE» B HOP-
MOTBOPYECKOI MPAKTHKE CTPaH MUPA, @ METOJIbI MPOrHO3UPOBAHUS
Y MOJIENMPOBaHUsl — (DOPMYJIUPYET KOHKPETHbIE MPEIOXKEHUS 1O
«6a30BbIM» CTaHAAPTaM MOJIEJI COOTBETCTBYHOLLETO PABOBOT'O pe-

AeKaH IOPUANYECKOTO PpaKyAbTeTa
3amopoXKCKOro HAIIMOHAABHOTO
YHHBEPCHUTETA, A.J0.H., Mpodeccop,
YAEH-KOPPECITOHAEHT
HanmonaabHOM akapeMun

IPaBOBBIX HAYK YKPAUHbI, I'yJIIpOBaHA.

3acAy>KeHHbIN IOPHCT YKPauHbI P e3yabnamol. HpoaHaJII/ISI/IpOBaHbI OCHOBHBI€ TOKTPUHAJIBLHBLIE
(Yxpausa), NOAXO/bI K MOHMMAHHUIO «TECTA HA NPONOPLMOHAIBHOCTb» , Er0 «Yy3-
e-mail: t_deputy@ukr.net KOro» U «IIMPOKOro» BapUaHTOB, 0OOCHOBAaHA €ro «0a3oBasi» poJib

B (hopMHpOBaHUM MOJIEINTH PABOBOI'O PEryJIMPOBaHNUsI COOTBETCTBY-
IOLIEr0 OrpaHUYeHNs KaKk MHCTPYMEHTa MPefOTBPAILLEeHUsI KOppYyI-
1M B ipaBoBoy chepe. Ha ocHoBaHuM aHam3a HOPMOTBOPUYECKOI NPAKTUKHU CTPaH MUpa JJOKa3a-
HO CYLIECTBOBAHUE YCTOMYMBON TEHICHUMHU K BOCIIPUSITUIO (HECUCTEMHOMY, C PA3HOW CTENEHBIO
NposIBJIEHUS U (PUKCALMM) 3JIEMEHTOB «TECTa Ha NPONOPLUOHANIBHOCTE» B IPABOBOM PEryJUpo-
BaHUM COOTBETCTBYIOIErO OrPaHUYEHHUS, CIIEICTBUEM YETO SBJSIETCS «IPE3MEPHOE» BMELIATe Ib-
CTBO B «YaCTHYIO aBTOHOMMIO JIMUHOCTH» , IUCKPUMHUHALIMS NOCHefiHel. BoiienstoTcs: KOHKpeT-
Hble TIPUMEPbl TEMaTHYECKOI HOPMOTBOPUYECKON MPAKTUKU Pa3HbIX CTPaH U (pOpMyJUpYIOTCS
«CTaHAPThI» MOJIEJN NPABOBOTO PETYIMPOBAHUS COOTBETCTBYIOLIETO OrPAaHUYEHUSI.
Bbi600bi. B KOHTEKCTE aKTHBHOIO MCIMOJIb30BAHUS YHUKAIBHOTO Pecypca OrpaHnieHus Hoc-
Jie 3aBepIleHNsT Kapbepbl Ha FOCYJAPCTBEHHON CITy>K0e B Ka4eCTBE MHCTPYMEHTAa TpeaynpesKye-
HUS KOPPYNIMY B YACTHOM CEKTOPE, «TECT Ha MPONOPLUOHATILHOCTL» B IIMPOKOM €ro CMbICTIE
KaK cOYeTaHUe HECKOJBbKUX 0053aTeSbHbIX KOMIJIEKCHBIX 3JIEMEHTOB JIONDKEH CTaTh OCHOBOM
A7st hOpMUPOBaHMSI COBEPLIEHHOI 10 CBOEMY COJIEp>KaHWIO U 3(P(EKTUBHOM B MCHOIb30BaHUN

© T.A. Kosomoerr, 2023

Tlepesoy cTarbu «‘Proportionality test” in the legal regulation of restriction after the termination of
public service career: search for an optimal model», ony6aukoBanHoii B 2019 r. B Ne 4 (27) >kypHana «Af-
MiHICTpaTHBHE NpaBo i npouec» (c. 65-76; https://doi.org/10.17721/2227-796X.2019.4.06).
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MOJIENIM €ro MPaBOBOrO PEryJavpoBaHusi. B KauecTBe CTaHIAPTOB TAKOIO PEryJIMPOBaHUS aBTOP
npejlaraeT paccMaTpuBaTh CJIEYIOLIME: 3aKOHO/IATEIbHOE (C OJHOBPEMEHHOM Koppesuuei ¢
HOpPMaMU KOJIEKCOB TOBEJEHMS FOCYJapCTBEHHbBIX CIIy>KAlllUX) 3aKPEIUIEHUE TMOJIOXKEHUsT abco-
JIIOTHO OMpPENIEJICHHOTO cofiepxKaHus (MCKI0Yasi 00y BO3MOXKHOCTh UCMOJIL30BAHUST OLICHOY-
HbIX MOJIOXKEHUI) OTHOCUTENBHO BCEX 3JIEMEHTOB MEXaHU3Ma 3TOTr0 OrPAHUYEHUST; aOCOJIIOTHYIO
ONpEJICJICHHOCTh B 3aKPEIUVICHUU «0a30BbIX» HOPM-IC(UHULMNA; YHU(PUKAUUMIO MOJOXKEHUI O
CyOBEKTE OrpaHUYEHUS C YCTPAHEHUEM JIFOOBIX MPEANOCHUIOK JI1 BO3MOXKHOM JUCKPUMUHALIMY;
yTOUHEeHHEe chepbl «BMEIIATEILCTBA» , BKITFOUAs «OBIBIIYIO» FOCYIapCTBEHHYIO CITy>KOY JIvIa, a
TaK>Ke MUHUMU3ALMIO CPOKA JIEUCTBUS OrpaHUYEHMs (OfIMH TOfl); YHOPMUPOBAHKE MOJOXKEHUN O
JIETUTUMHOWM LIS OTPAaHUYEHUS, COJIEP’)KAHNE KOTOPOM JIOMXKHO ObITh PEJIEBAHTHBIM BCEM 3Jie-
MEHTaM MOCJIEIHEr0; AeTaIu3alys PeryaupoBaHusl MPoLENypbl TPYIOYCTPOICTBA JIULIA OCIE 3a-
BEpILECHUS KapbePbl HA FOCYITAPCTBEHHOM CTy>K0€; KOPPECTIOHAUPYIOLLIAS CBSA3b [CIUKTHBIX HOPM
Y NPEANUCaHUi FapaHTUPOBAaHUST 00XKAIOBAaHKS M BO3MELICHUS, CBA3aHHBIX C UCMOJb30BaHUEM
pecypca 3Toro orpaHu4eHus.

Karouesvle caosa: koppynuus 8 4acmuoli cgpepe, «puabmp», yMeCcmHoOCHb, HeOOXOOUMOCTb,
0ANAHC NYOAUUHBIX U YACTIHBIX URMEPECO8, 3AKOHOOAMEAbLCMB0, CMAHOAPMbL, JAEMEHMbL.

BBenenue

B koHTeKkcTe norcka 3(pheKTHBHBIX MHCTPYMEHTOB MPO(IIIAKTUKY ¥ TIPOTUBOACICTBYS KOPPYTI-
LMY B YACTHOM CEKTOPE CJIEAYET OOpaTUTh 0cO00€ BHUMAaHKE HA YHUKAJIbHBIN BUJ| «aHTUKOPPYILMOH-
HOTO» OTPaHMYEHUS] — OrPaHUYCHHE TIOCTIe 3aBEepILECHNST Kapbephbl JIMIAa Ha TOCYAapCTBEHHOM CITy>K0e
(orpaHryeHne Ayl «OBbIBIIMX TOCYIAPCTBEHHBIX CITyXKallX>», ISl «3KC-YMHOBHMKOB»). HecMoTps Ha
y>Ke UMEFOLIYIOCS NPAKTHKY Pa3fIMIHbIX CTpaH MUpPA 10 HOPMATUBHOMY 3aKPEIUICHUIO MPUHIMIIOB
€ro NMpUMEHEHNs!, a TaKyKe HAJIMIMe TOJIOXKEHMI MESKTyHAPOJTHO-TIPABOBLIX aKTOB B YACTHU 3aKpeTiie-
HUSl OCHOBaHMII pea3aliil JAHHOTO BUa OTPaHMUEHNUs], K COXKAJICHUIO, U 0 HACTOSIIIEr0 MOMEHTa
He ynaeTcs 3(p(PeKTUBHO MCMOJIL30BaTh B TMOJHOM OOBEME €r0 YHUKAJbHbIA Pecypc B KOppessuyn
C ero 1eseBbIM Ha3HayeHueM. boree Toro, BapyaTUBHOCTb BOCHPUSITHSI COAEPIKaHUS MEKTyHApOJl-
HO-TIPABOBBIX HOPM M (DOPMMPOBAHMSI HA 3TOW OCHOBE COOTBETCTBYIOILEH HAIMOHAJILHON MPaKTH-
K/ HOPMOTBOPYECTBA, & 3HAYUT U MPABOMPUMEHEHNS, TIO/ITBEP3KIAI0T MHOTOUMCIICHHbBIE CITy4Yal ero
«JieheKTHO» WICHTA(PUKAINA C BO3MOKHOCTBLIO JIETUTMIMHOTO MPHHYAWUTEILHOTO TPOU3BOILHOTO
BMEIIATEbCTBA B «YACTHYIO aBTOHOMUIO JINUHOCTW», MMCKPUMUHALIMK TI0 TIPU3HAKy TpelbITyIie-
rO TPYyIOyCTporcTBa Jmia 1 T.i. OTCyTCTBHUE €IWMHOI MPABOBOM MOMCN B PeryIaMEHTAIA TPHHI-
OB MCIOJIb30BAaHUST YHUKAJIBHOTO PEcypca 3TOr0 «aHTUKOPPYIIMOHHOTO» OrPaHMICHUS] HeraTUBHO
BJIMSIET Ha MOHMMAaHKE CYIIHOCTH, LIENM U CrielMhUKNA JJAHHOTO BUJa «@HTMKOPPYIMLMOHHOIO» Orpa-
HUYEHHsI, 00YCIABIMBAET MPOTUBOPEUMBOCTD M «YIIEPOHOCTH» €ro MPUMEHEHUS] KaK MHCTPYMEHTA
npeTynpesKIeHNs] KOPPYIIIMN, aKTyaIM3UPyeT MOUCK YHUBEPCATLHON «6a30BOI» OCHOBBI, TO3BOJISIFO-
11efl HOPMaTHBHO 3aKPENUTh BCIO YHUKAJIBHOCTb 3TOTO OrPaHMYEeHWs] W YHU(DUIIMPOBATE TPUOPHUTE-
ThI HALIOHATILHOTO HOPMOTBOPYECTBA U MPaBONpPUMEHEeHHs1. B KauecTBe Takoro (pyHmaMeHTa MOXKeT
BBICTYIIUTb «TE€CT Ha MPONOPLMOHAIBHOCTL», KOTOPbIA TO3BOJIMT ONpPEACIUTh TPAHMIpBI COAJIAHCH-
POBAHHOTO, rapaHTUPOBAHHOT'O, JIETUTUMHOTO, OOPEMEHUTENBHOI0, MHTPY3UBHOI'O MPUMEHEHHS! 3TO-
r0 OrpaHUYeHus], TeM CaMbIM B KOMIUIEKCe npeyionperiesisisi ero 3(hheKTUBHOCTh KaK CPEJICTBa Ipe-
IyTpEesKJIeHrsT KOPPYIIIMA B YacTHOM cekTope. PopMupoBaHre Takoil MOJEIM HampsMyrO CBsi3a-
HO C OOHOBJIEHMEM ee Hay4yHOro 0a3uca, CBSI3aHHOTO C TIOHMMaHWeM KaK «TecTa Ha TMpOMOPIMO-
HAJLHOCTb», TaK M OTPAaHMYEHUs TOCHe TIPEKPAIeHHs] TOCY/IAPCTBEHHON CITy>KObl KakK OJIHOTO W3
BUJIOB «aHTUKOPPYMNIMOHHOTO» oOrpaHndeHus. K coskaneHnto, KOMIUIEKCHbIE Hay4YHbIE HCCIIefo-
BaHUs, KOTOpPbIe Obl ObUIM MOCBSILEHb] CKITIOYMTEIILHO IAHHOW TeMaTHKe, OTCYTCTBYIOT. B To ke
BpeMsi OTJIENIbHbIE ACTIEKThl «TECTa Ha MPOMOPLMOHANIBLHOCTL» HAIIM CBOE OCBEILieHUe B paboTax
C. Ilorpe6nsika, C. Benrepa, C. llleBuyka, C. I'onoBaroro, T. ®ynes, M. Jlyyenko u fip., mp
0JIeMbl «aHTUKOPPYILMOHHBIX OrpaHuueHuii» — B paborax O. [ymopoa, K. BeppmHukoBoii,
C. Kymmmpa, M. XaBponroka, O. MuKoJIeHKa | JIp., a TakKKe 3apyOeskKHas MPaKTUKA WX TPUMEHEHIST
— B paborax ®@. ®ypu, M. Bumnopuu, C. CunnectpboMa, A. Beprok, C. 3umueBa, A. Hymakosa u fip.
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PaboTh1, nocssiieHHbIe MPOOJeMaM COOTHOLIEHUS AHTUKOPPYILMOHHON TEMATUKU U «TECTa
Ha NMPONOPLMOHATILHOCTb» , HEMHOT'OUMCJIEHHBI (Harpumep, Tpyabl B. Kosnakosa), ofjHako u gaxe
OHU HETIOCPE[ICTBEHHO OPMEHTUPOBAHBI HA MCCJIEIOBAHKE JINIIb OTACIBHBIX aCTIEKTOB TAKOT'O CO-
oTHolIeHus1. Bce 3To 006ycnaBnMBaeT NOCTAHOBKY LIEMU CTAThU, KOTOPas 3aKJIH0YaeTCsl B 000CHO-
BaHUM 3(P(PEKTUBHOCTU UCMOIb30BAHUS YK€ UMEIOLIMXCS UCTOYHUKOB JIjisl (POPMUPOBAHUST MO-
[l MPABOBOI'O PEryJIMPOBAHUSI OrPAHUYEHUS] MOCIIE MPEKPALCHUsI TOCYJAPCTBEHHON CIIyKObl,
KOTOpasi IOJKHA OCHOBBIBATBHCSI HA «TECTE HA MPOMNOPLMOHATILHOCTE» , C BbIIEJICHUEM €IUHBIX
CTaHJAPTOB HOPMATHBHOTO 3aKPETJICHUIO 3JIEMEHTOB ero cofiepskanusi. CTaTbsl IOATOTOBJICHA C
MCTOJb30BaHNeM KaK OOIIeHAYYHBIX, TaK U CTICIUATLHBIX METOIOB HAYYHOT'O MO3HAHNSI, COUeTa-
HUE KOTOPbIX MO3BOJISIET aBTOPY JIOCTUYb MOCTABJICHHON 1[eJIU, TAPAHTUPOBATH KOMILJIEKCHBIN Xa-
paKTep UcceOBaHus PEeMEeTa, a TakK>Ke ICTUHHOCTh U IOCTOBEPHOCTD pe3yJibTaToB. bnaropapsi
UCHOJb30BAHUIO UATIEKTUYECKOrO0 METOla B KAUeCTBE OCHOBHOIO, BBISIBJIEHA CYLIHOCTb «TE€CTa
Ha MPONMOPUUOHATBHOCTE», €M0 «y3KOe» U «IIAPOKOE» MOHMMAHUE, 0OOCHOBAHA €ro «0a30oBas»
3HaYeHue JIJ1s1 YHOPMUPOBAHUS OFPaAaHUUEHUSI MOCTIe MPeKpallieHrsl TOCYIapCTBEHHOM CJ1y>KObl Kak
OJJHOT'O M3 BUJIOB «aHTUKOPPYNLUMOHHBIX» OrpaHUYeHUi. POPMaIbHO-JIOMMYECKUII METOJL I03BO-
JIIET UCCIIEOBAThL MPOOJIEMHbIE BOIPOCHI YHOPMUPOBAHUS 3TOTO OrPAHUYEHUS], UTO 00YCIOBUIIO
«1e(PeKTHOCTb» €ro MOHUMaHUs U MpUMeHeHusl. Micnosib3ys JOruKo-ceMaHTUUeCKUil METO]1, aB-
TOP YTOUHSIET TEMATUUECKUI MOHATUIHbBINA PSifl, CPABHUTEIBHO-PABOBOI METOJ] — OCOOEHHOCTHU
BOCIIPUSITUSL JIEMEHTOB «TECTA HA MPONOPLUUOHATIBHOCTE» B HOPMOTBOPYECKO!M NPAKTUKE CTPAH
MHUpa, a METOJIbl POrHO3UPOBAHUSI U MOJIEJIMPOBaHUs — (POPMYJIUPYET KOHKPETHBIE MPEJIOXKe-
HUS 0 «0a30BbIM» CTaHapTaM MOJIEM COOTBETCTBYIOLLIETO MPABOBOI'O PETYJIMPOBAHUS.

«TecT Ha MPONOPIUOHAIBHOCTD»: (DYyHIAMEHTAJIbHBIE MPO(peCcCHOHATBHBIE NOKTPH-
HaJIbHBIE MOAXO0ABI K OCMBICJICHUIO

BoabIIMHCTBO AOCTYMHBIX TEMATUYECKUX HAYYHBIX MCTOYHUKOB CBSI3bIBAIOT «TECT HA MPONOP-
UUOHAIBHOCTE» (B KAY€CTBE CUHOHMMOB PACCMATPUBAOTCS: «IPUHLMI MPONOPLUOHAIBHOCTH
«IPOMOPLUUOHAIBHOCTE», «IOKTPUHA MPOMOPUUOHATIBHOCTH», «TE€OPUS MPONOPLMOHAIBHOCTH
«TECT COU3MEPUMOCTHU» U JIp.) C BEPXOBEHCTBOM MpaBa U CNPABEAINBOCTHIO U OMPENENSIOT €ro
KaK «...apaHThIO OajaHca NyOIUYHbIX U YACTHBIX UHTEPECOB ... B CIyYasX ... KOH(PJIUKTA TaKUX
UHTEPECOB»?, «...0aJlaHC MyOIMYHBIX W YACTHLIX MHTEPECOB ... B CIyYasiX BO3MOXKHOTO OrpaHU-
YeHHs! MPaB JINYHOCTH IOCYaPCTBEHHBIMI OpPraHaMi», «...0allaHC MHTEPECOB, KOTJa eI orpa-
HUYEHUS NPaB JIMYHOCTH SIBJISIFOTCS CYLLIECTBEHHbIMU, & CPECTBA UX JOCTUXKEHUS MUHUMAJILHO
0GpEeMEHUTENBHBI JITIS JIMYHOCTH»*, «... pa3yMHbIE MePbI (IPUMEHNMBIE , HEOOXOTUMbIE,, COpa3Mep-
HbIE) IS AOCTHKEHUST 3aKOHHOM MyOGIMYHON HEJ»°, «...COOTHOIIIEHNE BJIACTHOTO BO3JAEHCTBHS
HA YaCTHYIO XU3Hb ... C UfIeell OrPAaHUYEHUS] TAKOTO BO3JICHCTBUS ... IPU OTCYTCTBUU aJbTEpHA-
THUB MPUHYAUTEILHOMY BMEILLATEIbLCTBY U MUHUMU3ALMU MOCEIHEro (IOCPEICTBOM CPENICTB) C
YUYETOM T€X BAPUAHTOB, KOTOPbIE 3aKOHOJATEIbHO 3aKPEIIEHBI ... 11 JOCTUKEHUS] KOHKPETHOM
uesu...»° u ap. Takum 06pa3oM, aHaIN3 MPUBEJCHHBIX TOJOKEHHI MO3BOJISIET YCJIOBHO BbIICINUTh

*Toupkuit B.A. TIpyHUMI NPONOPLIHHOCTI: iICTOPUYHUMI aCleKT i TeopeThdHi ckiafaosi. Yacomuc
Kwuiscbkoro yHiBepcutety mpasa. 2013. Ne 3. C. 70-74.

3Tam xe.

“TMorpe6nsik C.I1. [TprHupMI NPONOPLIIHOCTI B yKPAiHCHKI ropuanyHii npaktuni Ta npaktuni €CIIIT.
IIpaBoBe 3a6e3neyeHHs! e(PeKTUBHOIO BUKOPUCTAHHS pillleHb i 3acTocyBaHHs nmpakTuku €CILI: 36ipHuK
HayKoBUX cTaTeil MiXHapoqHO1 HayKOBO-NpakTUuHOI KOoH(epeHuii. M. Opeca, 15 6epesnst 2012 p. /
3a 3ar. pex. C.B. KiBamosa. Opeca: Hamionanbhmii yHiBepeuTeT «Ofiechbka IOpuiuHa akaemisi», 2012.
C.294-310.

S€promyk F0.O. [IpuHuMn nponopuifiHoCcTi SIK HEOOXiIHA CKJIaJioBa BEPXOBEHCTBA MpaBa: aBToped.
auC. ... Kauj. topuf. Hayk; 12.00.01. Kuis, 2015. - 16 c.

¢JTyyenko M.M. [TpuHOMI MPONOPLIAHOCTI B aIMiHICTPATUBHOMY CYJTOUYMHCTBI: aBTOped. JIHC. ... KaH]I.
topuf. Hayk: 12.00.07. 3anopixxs, 2019. - 18 c.
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Ba «6a30BBIX» TOAXO/A K €ro MOHMMaHuIO. [1epBblIii CBSI3aH NCKITIOUUTEITHLHO C GalaHCOM MEXITY
(MHOTA TIPY 9TOM WCTIONB3YFOTCS CIIOBOCOYETAHMSI «CIPABEMIMBBIN GallaHC», «Pa3yMHBINA OalaHc»’)
Hy6.HI/I‘IHbIMI/I 1 4YaCTHbIMU UHTEPECAMU, TEM CaMbIM IPOUCXOJUT €ro OTOXKNCCTBJICHUE C «COU3-
MEPUMOCTBIO» , «Pa3MEPEHHOCTRIO», «IPOMOPHHUOHATIBHOCTHIO» .2 Ero MOXXHO paccMaTpuBaTth B
KaueCTBE TAaKOro, YTO O0YCJIaBIMBACT U3YyUCHUE «TeCTa Ha MPONOPIUOHAIBHOCTE» B €0 Y3KOM
cMbIcie. B To e BpeMst BTOpOU TIOfXOf], He MCKJITIOYasi BAXKHOCTH COOTBETCTBYIOIIETO GaiaHca,
CBSI3BIBAET €r0 C «0OOCHOBAaHHOCTBIO», «JIETEPMUHUPOBAHHOCTBIO» , «JIETUTUMHOCTBIO MyOId-
HOM LENN» , <MAHAMAJTLHOI 0OPEMEHUTEILHOCTRIO ISt JIMIIA, YbH MPaBa OrPaHMIMBAIOTCS»,’ T.€.
71l HETO XapaKTEepPHO PACCMOTPEHHUE «TeCTa Ha MPONOPUMOHAIBLHOCTE» B IIMPOKOM CMBICIE, C
BBIJEJIEHUEM IPYTUX BaKHBIX 3JIEMEHTOB €0 KOMIUIEKCHOIO PeCypca 1 yCTPaHEHUEM NPEANOChI-
JIOK JIJISl €r0 OTOKJIECTBJICHUS ¢ 0aTaHCOM MyOJIMYHBIX M YaCTHBIX MHTEPECOB «JIFOOON LEHOI»,
«IpU JHOOBIX OOCTOSITEILCTBAX» , «JIOOLIM COCOO0M» U T.1. B KOHTEKCTe HEepa3pbIBHON CBS3U
«TecTa Ha POTIOPIMOHATIFHOCTE» C BEPXOBEHCTBOM IPaBa PACCMOTPEHHE €T0 B «ITMPOKOM CMBIC-
Jie» KaK COYeTaHns] HECKOJIbKMX 3JIEMEHTOB €0 COfIEp>KaHus MPECTABISAETCS BO3MOXKHBIM 1 Ta-
KHNM, 4TO IMO3BOJISIET BBIABUTH €0 peaHbeIﬁ yHHKaHbHLIﬁ [NoTCHUMAJI. Y0 3K€e 3TO 3a JIEMEHTHI?
HecMoTpst Ha pa3HooOpasue CyHIECTBYIOMIUX AOKTPUHAIBHBIX MPO(eCCUOHATBLHBIX MOAXO0B K
X HAaUMEHOBAHWIO UM TIOCJIC/IOBATEILHOCTH W3JI0KEHHUSI, LIEJIeCOO0pa3HO BCE K& OCTAaHOBUTHCS
Ha cIiefyroleil «6a30Boii» MOJeN UX COYeTaHWsl, KOTopas (hOpMUPYETCs C yUYEeTOM MPaKTHKH
ECTIY no ucnonb30BaHUIO NoJIOXKeHUA EBponeiickoil KOHBEHLIMU MO NpaBaM YeJIOBEKa U OfIHO-
BPEMEHHO COOTBETCTBYIOIIEH MPaKTUKN HAMOHAILHBIX Cy[AeOHBIX YUPEXKJACHUI CTpaH MHpa, a
HWMEHHO: BO-TICPBLIX, aKTYyaJIbHOCTb (I/IHOFI[& BCTPEYAIOTCA MOJIOKEHUA O <<H€JICCOO6pa3HOCTI/I»,
«0OOCHOBAaHHOCTH») KaK KOMILJIEKCHBIN 3JIEMEHT, OTPEesIsIFoIIri 060CHOBAHHOCTD (UJTM «COOT-
BETCTBUE») JISTUTUMHOTO (CJIEIyeT OTAENSATh OT MPAaBOBOr'0) Mpefiesia, JeTUTUMHOCTD U TPABOBYIO
OTIPEeNIeJICHHOCTh; BO-BTOPBIX, HEOOXOMMOCTD, KOTOPasi, B CBOIO 04epe/b, MPeyCMaTPUBAET CO-
YeTaHne «MUHUMAIILHOTO» BMELIATENLCTBA MyOIMYHOTO CYOBEKTa B «YaCTHYO aBTOHOMUIO WH-
nuBU/Aa»'© 1 MCMONIb30BaHME JIIsi TAKOTO BMEIIATEILCTBA «MEeHee MHTPY3MBHBIX Mep»'!. HakoHerl,
B-TPETbUX, UMEET MECTO OanaHc Hy6JII/I‘1HbIX 1 YaCTHBIX MHTEPECOB, I'apaHTHsI KOMIICHCAllUU BO3-
MO>KHOTr'0 Bp€jia, MPUINHEHHOI'O MHAUBUTY KaK CaMUM BMEIIATE/ILCTBOM B «4HaCTHYHO aBTOHOMMIO
UHIMBUIA» , TAK U ero npefenaMu. Kaxbiii U3 3IeMEHTOB SIBJISIETCS «CJIOXKHBIM,, KOMILJIEKCHBIM ,
IOTIOJTHSIET JIPYT APYTa U TOJIBLKO B COBOKYIHOCTH 00pa3yeT TOT YHUKAILHBIN PECypc «TecTa Ha
NPOTOPIMOHATIBHOCTE» KOTOPBIN MO3BOJISIET PACCMAaTPUBATh €ro Kak CBOEOOPA3HbI «(PUIIBTP>,
C OJTHOI CTOPOHBI J7IsI OOECTIEYEeHNSI Pean3anyy 1 3alAThl MyOJINYHBIX NHTEPECOB B XOfIe NPO-
(peccCHOHATTLHON JIESITENILHOCTH JIUL, YIOJTHOMOYEHHBIX Ha BBINOJHEHWE (PYHKIMHI rocyfapcTBa
WM MECTHOTO CaMOYTIPABJIEHUS, & TaKKe MHCTPYMEHT MPO(UIAKTUKN KOPPYILMU B YACTHOM
CEKTOpe MoCJjie ee OKOHYAHMSI, & C AAPYTOil CTOPOHbI — JIJIs TIPEOTBPALLICHUS TIPOU3BOJILHOTO BME-
IaTEITbCTBA B «9aCTHYIO aBTOHOMUIO» TAKWUX JINII.

OrpaHnyeHus 1JIs1 IMLA N0CTIe 3aBeplieHNs1 Kapbepbl HA rOCYIapCTBEHHOM CIIyXK0e
Kak cepa 00beKTUBH3AIMH «T€CTA HA MPOMOPLHUAOHATBLHOCTH»
HopmaTtuBHO-nIpaBOBasi OCHOBA COOTBETCTBYIOLIETO BHJA «CHEUUATBLHOT0» OrpaHUYEHUsI
[IeTAIbHO 3aKperuieHa B MEXKIYHAPOAHBIX aHTUMKOPPYNUMOHHbIX cTaHpaptax. Konsenuust OOH
npotuB Koppynuuu (ct. 12) mpegycMaTpuBaeT BBEECHUE OTPAaHMYECHUI «B COOTBETCTBYIOLIMX

"Beniika yKpaiHCcbKa ropuiiyHa eHuukionenis: y 20 1. / peakon.: B.S. Tauiit, O.B. [eTpuiuH Ta iH.
Xapkis: [IpaBo, 2017. T. 3: 3aranbna Teopist npasa. — 932 c.

8€promyk 10.0. Yka3s. cou.

‘Toupskuit B.A. Yka3. cou.

"€promyk 10.0. Ykas. cou.

""MOHITOPHHT CIIOCOOY SKUTTSI: OIS/ MisKHAPOJIHOT MPAKTHKH, MOKJIMBICTh 3aCTOCYBaHHs B Y KpaiHi /
[Iporpama po3surky OOH B Ykpaini. Kuis, 2016. — 36 c.
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Clly4asix ¥ Ha pasyMHbIi CPOK»'? Ha MPOheCCHOHABHYIO IESITEBHOCTD OBIBIIMX JOJKHOCTHBIX
JIML, B YACTHOM CEKTOpE MOCJIe MX BbIXOJla HAa MEHCHUIO, OTCTABKKU WJIM B Cllyyae APYI'MX MPUUMH,
€CJIA TakKas IesITeIbHOCTh HEMOCPEACTBEHHO CBsI3aHa C (PYHKUMSIMM, KOTOPbIE JIMLA BBIMOJHS-
JIM B TEUYEHUE CBOCH Kapbephbl, UM €CJIM OHU BBIMOJHSUIM KOHTPOJIbHbIC MoHOMOuMst."”? Takum
06pa3oM, TONI0oKeH!s1, (PUKCUPYIOLLE yKa3aHHOE OrpaHrueHUe KaK «UHCTPYMEHT NpeaylpeK-
IeHVsI KOPPYIIMK B YaCTHOM CEKTOpe», 3aKPEIUISIIOT ero crenuguieckue ocOGeHHOCTH, Ompe-
[EJSIOLIME ero yHUKAIIBbHbIA XapakTep. B To ke BpeMsi 3T nonoxenus, a Takxxe Pekomennanys
Ne R (2000) 10 KomMuTeTa MUHICTPOB TOCYAApCTBAM-WIEHAM O KOJIEKCaxX TOBEICHUS My OJIMIHBIX
MOJKHOCTHBIX JIUILL, OTHOBPEMEHHO 3aKPEIUISIOT U 3JIEMEHThI «TeCTa Ha MPONOPIMOHAIBHOCTE» B
KayeCTBE «CTAHJAPTOB» [JIsl HALIMOHAJILHOI'O HOPMOTBOPYECTBA B YaCTH PETYJIMPOBAHNS COOTBET-
CTBYIOLIEro BONPOCa, peanu3auusi KOTOPOro, Kak MoKa3bIBaeT aHaJM3 3aKOHOJATebCTBA, HOCUT
Pa3NInyYHbIN XapakTep.

CrnenoBartesbHO, TPU PEryIMPOBAaHMM KOHKPETHOT'O BONIPOCa 3aKOHOAATENb, KaK MPaBUIIO, 3a-
KpEIUISIeT MOJIOXKEHNUs MO0 B «O6a30BOM» aHTHKOPPYMIMOHHOM 3aKOHOJATELHOM aKTe (Hanpu-
Mep, OMbIT YKpauHbl, ['py3un), 1160 B 3aKOHOAATENLHOM aKTe€ O TOCYAApCTBEHHON CIIyX0e
(Hanpumep, onbIT ['epMaHum), MM60 AyOAMPYET 3TH TOJOXKEHUS B aKTaxX, aKKyMYJMPYROLIMX
MOPaJIbHO-3TUYECKKE TPUHLMIBLI TOBEACHUS JIML, HAJEJICHHbIX MyOIMYHBIMU MOJTHOMOYUSMU
(manpumep, Hunepnanypl, CrioBakust) Ipy BEIOOpE OIHOW M3 YKa3aHHBIX ajbTepHATHB. [Ipn aToM
CTENeHb AETANN3alMKI TaKUX MOJIOXKEHUI TaKXKe MHOrooO0pa3Ha: OT OOLIMX ONpefesieHHid, B T.4.
C UCMOJIb30BAaHUEM OLEHOYHbIX MOJIOXEHUH, 10 aOCOJIIOTHO omnpefiesieHHbIX npaBuii. [locnenHuit
BapUaHT $SIBJISIETCSl HAWJIYYLIMM (€ro MOKHO ONpEfieNIUTh KaK WJICANbHbINA) B YCIOBUSIX MOUCKA
ONTUMAJILHON MOJIENM MPABOBOTO PEryJMPOBaHUSl OTHOILEHWI, HEMOCPEACTBEHHO CBSI3aHHBIX C
UCTIOJIb30BAHUEM COOTBETCTBYIOIIErO OrPaHMUMTEILHOIO MHCTUTYTA, OCKOJIBKY 0becrneunBaeT-
sl yHU(DUMKALKs MX TOJIKOBaHUS M PUMEHEHNS, a TPAKTHUKA MOCAeAHUX (hopMupyeTcs baaropaps
aOCOJIFOTHO OMpPeJIeNICHHbIM NPaBUJIaM, UCHTUYHBIM 110 COIEP>KAaHMIO U IO (hopMe.

OrpaHudeHune mocye NpeKpaeHnsi Kapbepbl Ha TOCYJapCTBEHHON CTysk0e (XOTS B 3aKOHO-
[aTeNbCTBE Pa3HbIX CTPAH MUpPA BCTPEYAIOTCS U MHbIE TEKCTOBbIE (DOPMbI BbIPAsKEHMS COOT-
BETCTBYIOILIETO OTPAHMYEHUS] — HANpUMep, TOJIOXKEHNS 006 «OTrPaHUYEHUH T0CNe NMpPeKpalleHHs
UCTIOJIHUTEITLCKOM JIESITENTLHOCTHU, CBSI3AHHO C BBINOJIHEHMEM (PYHKIMI TOCyjapcTBa UM MECT-
HOT'O CaMOYMpaBJICHUs» ¥, «orpaHnYeHre Ha paboTy B YACTHOM WJIM HEMPABUTEILCTBEHHOM CEK-
TOpe TI0CJIe YBOJBHEHMSI C TOCYIAapCTBEHHOM MOJDKHOCTH»'®, «OrpaHMdeHre Ha paboTy mocie
YBOJIbHEHHSI C JIOJDKHOCTH»'®, «OorpaHnyeHne Ha MpogheCCHOHANBHYIO JESITebHOCTD OBIBIINX
rOCYJapCTBEHHBIX CIYKAlUX B YAaCTHOM CEKTOpe»'’ W Jp.) OpPMEHTMPOBAHO HAa OCOOEHHOTO
cyOBbeKTa, KOTOPbI, B OTJNYUE OT CYyOBEKTOB APYTUX «aHTUKOPPYNUUOHHBIX» OIPaHUYEHU, SIB-
JISIETCS1 «OBIBILIMM» TOCY/IAPCTBEHHBIM CITY>KAIIUM, «JIUIIOM, 3aHUMABILIUM MOJUTHYECKYIO, TOCY-
[APCTBEHHYIO JOJDKHOCTBY , «ObIBLIMM IOCY/IAPCTBEHHBIM CITY>KALM» , «ObIBILIMM YMHOBHUKOM

123ano6Giranust Kopymnuii: migpyusuk / B.M. Tosnoskin, B.®. O6onenues, M.B. PomanoB Ta iH.; 3a 3ar.
pen. b.M. I'onoskina. Xapkis: I1paso, 2019. — 296 c.

BTam xe.

“O6MexeHHsT JiIsi  0Ci0, YNOBHOBAXKeHMX Ha BHUKOHAHHs (DYHKIIM JiepXaBu abo MiCLEeBOro
CaMOBPSlyBaHHS, SIK 3aci6 3amo6iraHHs KOH(IIKTY TPHUBATHOTO Ta MyOIYHOTO IHTEpecy: MpaBOBUIA
acnekT: HaykoBo-npakTuynuii Hapuc / T.O. Konomoeun, P.O. Kykypynz, C.M. Kyumnip; 3a 3ar. pef.
T.O. Konomoenp. 3anopixksks: Bumasamanit nim «[enbBetnka», 2019. — 80 c.

Bimnopist M., Cunnectpbom C., Beprok $. ETuka jiep>aBHOI cyskOu: 3ano0iraHHs KOH(IIKTY
iHTepeciB Ta BUMOTH JI0 3aKoHofaBcTBa / mep. 3 anru. 1.C. Yynpunn. Kui: LlenTp amanrtanii nep>kaBHOT
cay>k6u no cranpaptiB €C, 2010. — 104 c.

TlapnamMeHTCbKa eTuKa B YKpaiHi. Peanii morpe6u, nepcnektuBy (3a MaTepianamu pocipkerdst 'O
«eHTp mocnijKeHb apMii, KOHBEPCii Ta p0330pOEHHS» Ta [HCTUTYTY COmiaTbHIX TeXHOJIOT1# « COIioTOoITic)
/ mep. 3 aHrd. 3a 3ar. pef. .M. Cycnosoi, ®. ®nypi, B.B. Bagpaka. 2Kenea; Kuis, 2017. - 56 c.

"Binnopist M., Cunnectprom C., Beprok 5. Yka3. cou.
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«3KC-YMHOBHUKOM>». Cneuucuka JaHHOro BUAA CyObeKTa OOYCJIOBJIEHA OTCYTCTBUEM y HErO B
HACTOSIIIMIA MOMEHT HEMOCPEACTBEHHON «CBS3U» C MPOGeCCUOHATILHOM AeSITeIbHOCThIO, CBSA3aH-
HO¥ C BBINIOJIHEHNEM (PYHKLHMI rOCY/IapCTBa UM MECTHOTO CAMOYTPABJIEHMSI, U, KaK CIIE/ICTBHE,
COOTBETCTBYIOIIETO CHENMATBLHOTO MPABOBOIo cTaTyca. B To 3Ke BpeMs 3aKOHOfATEILCTBO pas3-
HBIX CTPaH MUpa MPEenoaracT BApUaTUBHbBINA NOAXO/] K HOPMATUBHOMY OMNPENICJCHUI0 TAKOBOT'O
CyOBeKTa: C MPUMEHEHUEM OrPAaHUYEHUS] K JIHOObIM FOCYAAPCTBEHHBIM CITyXKallluM (Hampumep,
onbIT YKpauHsl, [lonbim), ¢ pazaesneHrueM CyObeKTOB Ha ONpefeIeHHbIE BUMIbI (HAPUMED, OMbIT
IMopryranuu, Ucnanuu), ¢ «npuBA3Koii» K KOHKPETHOM «ObIBILIEH» JOJKHOCTU (HarpuMep, OTbIT
Kanappl), K yupesKieHuto (areHTCTBY), I7Ie OHU UCTIOJIHSIA CBOM OOSI3aHHOCTU Ha MOMEHT 3aBep-
HIeHUs1 Kapbepbl (Harmpumep, onbIT Ppaniun). Llenecoo6pasHee Bce ke pacpOCTPAHUTE TaHHOE
OrpaHUuYeHUe, YUYUTbIBASI €r0 CYIIHOCTh, Ha BceX 0e3 UCKITIOUEHMUS JIUL, PAHEE HAJIETIeHHbIX MOJIHO-
MOYMSIMU MO OCYILECTBICHUIO (PYHKUUIA TOCYIAPCTBA U MECTHOTO CaMOYIPABJICHUS, TEM CaMbIM
YCTPaHUB NPEANOCHUIKH [ KAKUX-JIMO0 JUCKPUMUHALMOHHBIX NPOSIBJICHUN .
CooTBeTCTBYIOIIEE OTPaHNYEHNE OPUEHTHPOBAHO WCKITIOUUTEIHHO Ha MPOgeCCHOHAILHYIO
IesITEIbHOCTD JIMIIA TIOCJIe 3aBEpIIeHUs UM Kaphepbl FOCYIJAPCTBEHHOTO CJIYKAILIETO, CIeoBa-
TEJIBHO, €ro LEJIEBOE HAa3HAYEHUE KAK «MHCTPYMEHTA NPEeRyNpeKAeHUsT KOPPYyNUUU B YaCTHOM
cekTope»'® cOCTOUT B «...MUHUMM3AIMU PUCKA BO3HUKHOBEHUS] KOH(JIMKTA MHTEPECOB MPH Me-
pexojie CIy:Kallero Ha pyryto paboTy, HE CBSI3AHHYIO C BBINOJHEHUEM (PYHKLMIA TOCYIapCTBa,
MECTHOTO CaMOyMpaBJeHus»'®, yCTpaHEeHNH TIPEANOChUIOK ISl CO3/IaHus (PU3MIECKUM JIULIOM
«BBITOIHOI MEPCHEKTUBHOM TOJIKHOCTH HE3aKOHHBIM CIOCOO0M»*’ yTeM MCIMOJIb30BaHMS TIpe-
UMYIIECTB FOCYIAPCTBEHHON CITY3KOBI M «IIPEJOTBPAIICHUN HEJOOPOCOBECTHOTO MCIIOJIL30BAHNS
OBIBIIMM CJIy3KAll[MM MPEUMYIIECTB NMPH OCYIIECTBICHUN MM TPEJICTABUTENILCKUX (DYHKIMI»?!.
IpyrumMu cioBamu, OXKUJAETCs, UTO MOCJE 3aBEPIUEHNS Kapbepbl HA TOCYJAPCTBEHHON CIyKOe
JIMLO OTKAXKETCS OT «HEaAeKBATHOIO UCMOJIb30BAHUSI IPEUMYLIECTB ... CIY>KObI WU JOJIKHOCTH,
KOTOPYIO ... 3aHUMAJ»*> 1, HAXOJISICh Ha CITy3K0e , Oy/IeT MPUEPKUBATHCS BCEX MPUHIMIIOB MOCIIE/-
HEN U He OY/IeT «3alMKIUBATHCS» Ha MJIaHUPOBAHUU, UCTIOJIB30BAaHUU CJIY>KEOHBIX MPEUMYILIECTB
CBOEro OyAyLIEro MecTa padboThl B YaCTHOM ceKTope. HecMOTpsi Ha pa3nuyHoe onpefiesieHre Lein
OrpaHNYCHUA B 3aKOHOJATEJILCTBE PA3HbLIX CTPAH, OHU MOXO2XKU MO CBOEMY COMICP>KAHUIO, XOTS U
C Pa3JIMYHON CTENEeHbI0 KOHKPETU3ALMHY MOJIOKEHU (0T 00LIEero «MpefoTBpAalleHre KOPPYNLUY B
YACTHOM CEKTOpe» (UTO SIBJISIETCS Ype3MEPHO OOOOIICHHBIM MOJOXKEHUEM) 10 PA3[IETICHUS Ha OT-
[€JIbHbIE KOMIIOHEHTBI COfIEPKaHKs TAKOTO OrpaHuyeHus1). B mo6oM cityyae aHanu3 KOHKPETHBIX
HOPMATHUBHBIX MOJIOKEHUI MOATBEPXKAAECT OOLLYIO0 TEHACHLMIO, OPUEHTUPOBAHHYIO HA MOIBITKY
3aKPENUTH €JUHYIO HAIIPABJICHHOCTL OTPaHUYCHUS Ha TOCTHKEHUE 3aKOHHOM neu.
«(I)I/UII:.Tan,I/lﬂ» JEATECJIbHOCTU OBIBILIAX T OCYNAPCTBEHHLIX CJIy2KallUX, OrpaHUYC€HUE MOCJIE
3aBepLUEHUs] KapbePbl TOCYIAPCTBEHHON CITYKObI OHOBPEMEHHO CBSI3aHO U C YPEryJIupOBaHUEM
«KPaCHBIX JIMHUI» (CTAHAAPTOB), HAPYLICHUE KOTOPHIX 03HAYAET «YPE3MEPHOE» BMELLIATEILCTBO
B «YaCTHYIO aBTOHOMMUIO JINLIa» . B 4aCTHOCTH, HOpPMUPOBAHUIO MOATIEXKAT CPOK U ccpepa ICUCTBUS
TAKOro OrpaHUYeHus. PyKOBOACTBYSICh MPU3HAHHBIMU CTAHAPTAMU O «COOTBETCTBYIOLLMX CIIY-
Yasix ¥ Pa3yMHOM CPOKe»,? 3aKOHOJIATENb Pa3HBIX 3apyOesKHBIX CTPaH MO-PA3HOMY pEryiupy-
€T «MUHMMU3ALMIO BMEIIATENILCTBA B YACTHYIO aBTOHOMUIO JIMYHOCTU» , <UCTOJIb30BAHUE MEHEE
WHTPY3UBHBIX Mep BMELIATeNIbCTBA», «TAPAHTHIO OalaHca YaCTHBIX U MyOJMYHBIX WHTEPECOB».
B nepByto ouepefp, ciefyeT OTMETUTD, UTO OFPaHUYEHUE PACIPOCTPAHSIETCS He Ha JO0YIO fie-
SITENBHOCTD (paboTy) OBIBILIErO IOCYJAPCTBEHHOIO CIYXKAILEro, a Ha Ty NPO(peCCUOHATILHYIO,

8Conoskin B.M., O6onenues B.®., Pomanos M.B. ta in. Yka3. cou.
“Tam xe.

Tam xe.

2Tam xe.

2Bimnopist M., Cunrectpsom C., Beptok 5. Ykas. cou.

ZTonoekin B.M., O6onenues B.®., Pomanos M.B. ta in. Yka3. cou.
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KOTOpasi CBsI3aHa C €ro MPEe>KHEl rocyJapCTBEHHON CITy>KeOHOI JiesiTebHOCThI0. Takast mpodec-
CHOHAIIbHAS JIESITEIbHOCTD, B CBOIO OYEPe/lb, AOKHA OTHOCUTHCS K YaCTHOM cepe («JaCTHBIN
CEKTOP», «9aCTHBII CETMEHT» , «JACTHASI M HETOCYIAPCTBEHHAS JIEATEILHOCTD» ) U (DYHKIIUSIM, KO-
TOpbIe OBIBLLINIA FOCYAAPCTBEHHBIN CITy>KalllMii BBIMOIHSIT Ha JOJDKHOCTH UJIM B KOHTEKCTE KOTO-
PO¥i OH BBINOJIHSIT KOHTPOJIbHBIE (DYHKIUK. DTO HE O3HAYAeT aOCOMIOTHOE OrpaHUUYEHKE TOCTYMa
OBbIBLIErO rOCY/IAPCTBEHHOT'O CIIyKAIEro K YaCTHOMY CEKTOPY B LLIMPOKOM €ro cMmbicie. OrpaHu-
YEeHUs! 3aKOHOATEITLHO MPUMEHSTIOTCS JIUIIH K TOM €ro 4acTH, KOTOpasl B KaKON-TO Mepe OTHO-
CHUTCS K MTPEKHEN JIETETHbHOCTH IKC-YMHOBHUKA. OTCYTCTBUE TAaKMX «CBSI3E» JIENAeT NCIOIB30-
BAaHUEC OI'paHUYUTEIIBHOI'O pECypCa HEBO3MOXKHBLIM,, TAKUM o6pa30M, NpOUCXOANT BMEIIATEILCTBO
B «YaCTHYIO aBTOHOMMIO» OBIBLIETO CITy>KAILETO. « Y CUJIEHNE» MPaBOBOM OMNpPE/IEICHHOCTH B pe-
rJIAMEHTAIUM TaKUX OTHOIICHWIT CIOCOOCTBYET «CHSITUIO HANPSIKEHUsT» TPY ONpeesIeHUN Cliel-
M(pUKY TaHHOTO BUjja OrpaHndeHns. [10J0KNTETbHO XapaKTepr3yeTcs B 3TOM acleKTe MPakTUKa
Wcnannm, 3aKk0OHOAATETLCTBO KOTOPOU Y€TKO YKAa3bIBAET, UTO [Tl ACVCTBUS 3TOTO OTPaHUICHHUS
«...JIOJDKHA CYIIECTBOBAThH CBSI3b B CIEAYIOUMX CIYYasx: B OTHOIIEHNH BBICIINX AOKHOCTHBIX
Jig, p€ub UAET O PCUHICHUAX HENMOCPEACTBECHHBIX HAYaJIbHUKOB U BCEX pYKOBOIII/ITCJICIjI noaBeaoM-
CTBEHHbIX yqpemeﬂm‘/’l Ha OCHOBE [CJICTUPOBAHUA UK HE NCJICTMPOBAHUS MOJJHOMOYUI B OT-
HOIIIEHNH COOTBETCTBYIOIMX KaMIIaHWUI; 3TO KAaCAeTCsl TaKKe CJIydaeB, KOrjja YKa3aHHbIE JIUIa
NPUHAMAIOT YYacThe B JIESITEIbHOCTH KOJUIETHAIILHOTO OpraHa, MPUHUMAFOIIETO pellieHre O Ta-
KNX KaMIaHusix». OpaHiys NpefcTaBuiia CIUCOK TeX YUPEXKJCHUI, B KOTOPBIX HWCHOJb3yeTCs
paccMaTprBaeMoe OrpaHMYeHNe, a UMEHHO: «... IOJDKHOCTH B JIFOOBIX KOPHOPALMSIX, KOTOpPbIE
JIO0 MOJTyYaloT TPAHThI OT MPABUTEIILCTBA, INOO0 3aKIFOYAIOT COTJIAIICHIE C MECTHBIMU BIIACTSIMU
WJIK UHOCTPAHHLIMU NIPABUTEJILCTBAMM, ... pa60Ta B areHTCTBAX MO NMpOoJa>ke€ HEABUKUMOCTHU UJIU B
OepesKIIMBBIX KOMMAHUSIX».>* 3aKOHOAATENLCTBO MEKCHUKHU 3aKPeruisieT JOBOJIbHO OOIIMPHBIN Te-
pedeHb YUpexkJeHHil, Ha KOTOpPbIe paclpOCTPaHSIIOTCS OrpPaHNYEHNUS TIOCIIe 3aBEPILICHNST KAPhephl
rOCy/IapCTBEHHOTO CJTy>Kalero.” B To BpeMsi Kak HOpMAaTHBHO-TPaBOBbie akThl Kanajpl u Kopen
NepEeHaCHIIIEHbI OLIEHOYHBIMHU TTOJIOXKEHUSIMU TI0 IAHHOMY BOIIPOCY: «... C KEM YEJIOBEK NMEIT BaK-
HbIE CJIy>KeOHbIC OTHOILICHUS», KKOTOPbIE TECHO CBSI3aHbI C BBIMOIHIEMbIMUA UM (DYHKIMSIMU» 20
YTO CYHIECTBEHHO YCJIOXKHSET MPABONPUMEHCHUE. Per. JIAMEHTUPYsT OTHOUICHUS MO NMPUMEHEHUIO
3TOTO BHJIa — OrPaHUUEHUS MOCJIe 3aBepIlieHNus Kaphephbl HA TOCYIapCTBEHHOM Ciyxk0e (1o Tpy-
JIOYCTPONCTBY , TOCPETHUIECTBY MHTEPECOB, IPASKIAHCKIM JIeJIaM), 3aKOHOJaTellb pa3HbIX CTpaH
MHpa UCTIONI3YET HECKOIIBKO MOJIeNel (PUKCAIN: «XKECTKYI0», C 3alPETOM BO3MOXKHOTO YUaCTHSI
OBIBIIMX TOCYIApPCTBEHHBIX CITyXKAIlMX JIaXe B JIFOObIX MPE3eHTAMOHHBIX, MMOKA3aTEIbHBIX Me-
ponpusitusx (HanpuMmep, onbIT CIIA), KOTopas BBINISIUT OYEHb «>KECTKOI», M B TAKUX CIIy4dasix
MO>KHO I'OBOpPUTH O HEKOHN «M30bITOYHOCTU» «YPE3MEPHOCTU» BMCUIATEJILCTBA B YACTHYIO >KM3Hb
ymia. B To ke BpeMsi MIMPOKO PachpoOCTpaHEHA U «MsrKasi MOJIEIb», ONpe/esIstolast npefelib
BMEIIATENILCTBA TOJBKO B YaCTH WCNOJIB30BAaHUS JIMIIOM JIaHHBIX, TOJYUYSHHBIX B XOJie MPEsKHEH
npoeCcCUOHATILHOM IEATETBHOCTH, TPYAOBBIX Y IOTOBOPHBIX OTHOIIEHUIA, y>Ke TTOCIIe 3aBepIICHIIS
Kapbepbl JIMla Ha rocyaapcTBeHHon ciyxkoe. [TocnenHsst Moesb sBisieTcsi 000CHOBAaHHOM (0X-
BaTbIBA€T KPYT OTHOILEHUI «C PUCKOM»), OTPE/IeNIEHHON (HE MPEelyCMaTPUBAET «IOJIHOTO», «TO-
TAaJIbBHOI'O» WUJIN Ilpl/l6JIl/l)KeHHO[‘ O K TaKOBOMY BMe[HaTeJIbCTBa), a 3HAYUT, U BbITJIAJUT BIIOJIHE pe-
JIEBAHTHOM JI71s1 BHeNpeHusl. [leTepMUHUPOBAHHOCTh TAKUX MPEEsIOB MO3BOJISIET YHUDUIMPOBATh
KaK COOTBETCTBYIOIIYIO TEMaTHUECKYH0 HOPMOTBOPYECKYIO JIESITENIbHOCTh, TaK W NMpPUMEHEHHNe
3aKOHOJIATENILCTBA O COOTBETCTBYIOIIEM OTPaHMUEHUN, YCTPAHSS MPEAIIOCHUTKY JIIsI TIPOSIBIICHYIS
HEOOOCHOBAHHOTO, CYOBEKTUBHOIO YCMOTPEHUS, CIIEIOBATENILHO, U AJIbTEPHATHABBI «BBIXOf[a» 32
rpaHvulbl MUHUMAJIbHO 000CHOBAHHOT'O «BMENIATEJILCTBA B YaCTHYHO aBTOHOMMIO JIMLAa» .

2[TapnaMeHTChKa eTHKa B YKpaiHi. Peanii morpe6u, nepcnekTuu (3a Marepianamu fociipkents 'O
«eHTp mocnijiKeHb apMii, KOHBEPCii Ta p0330pOEHHS» Ta [HCTUTYTY COiaTbHIX TeXHOJIOT1i « COIioOoTic)
/ mep. 3 anrd. 3a 3ar. pef. .M. Cycnosoi, ®. ®nypi, B.B. Bagpaka. 2Kenea; Kuis, 2017. - 56 c.

TaMm xKe.
2TaMm xKe.
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«Pa3yMHO€E BpeMsi» TaKOro OrpaHNYEHUs] OJJIEXKAT TaK>Ke HOPMUPOBAHUIO. Y UATBIBAS «LIEH-
HOCTB» MH(OPMAINH, «ITITelichax», ONbITa MPeAbIIyIIed MyOamIHO-POoheCCUOHATIEHON IeATeIb-
HOCTH JIMLA, BO3MOKHOCTH MX MCTIOJIH30BAHUS C PUCKOM JJIs1 0OecTieueHN s peain3alii U 3alIUThI
NMyOIMYHBIX MHTEPECOB C OIHON CTOPOHBI, @ TAKXKe HEOOXOANMOCTh MUHUMU3ALMU U UCKITFOYEHHS
BMELIATENbCTBA B «YACTHYIO aBTOHOMMIO» CAMOIO OBIBILErO CIIy»Kallero, MpefiCTaBISIeTCs Lie-
JlecooOpa3HbIM 3aKpENMUTh HA HOPMAaTUBHOM YPOBHE KOPOTKUI (HE[INTENBHBINA) CPOK NEHCTBHS
OTpPaHWYEHHs] TIOCJIE 3aBEpIICHNs] Kapbepbl Ha TOCYAApCTBEHHON city>kOe. IIpaBoTBOpuecKkas
NPaKTHKa CTPaH MAPA XapaKTEPU3YETCs pa3IMYHbIMU CLIEHAPUSIMU: Pa3fieJIeHe CPOKOB B 3aBHCH-
MOCTH OT MPEXKHEN NOKHOCTH Mua (Hanpumep, B KaHnasie Cpok 1i1sl 3KC-MUHHACTPOB COCTABJISIET
/IBa TOfla C MOMEHTA MpeKpalleHns] TPY/IOBOH IeTEILHOCTH U OfIVH FOfl — [JIsl AAPYTUX IKC-YNHOB-
HHMKOB), B 3aBUCMOCTH OT 3JIEMEHTA COAEp>KaHWUsl TaKOro OrpaHUyYeHust (HampuMep, B YKpavHe
CPOK paBHSIETCSI OTHOMY I'Ofly C MOMEHTa MpeKpalleHUs NPoheCCUOHATLHON AEITEILHOCTH Ha
MOJKHOCTH My OJIMYHOTO CITY>KAILETO — JI7Isl OTHOLIEHUI TPYJOyCTPOWCTBA, TPAsKIaHCKUX U Npef-
CTaBUTENILCKAX OTHOLIEHNN C YYaCTHEM OBIBIIMX CIIy>KaIlMX ¥ HEOTPAHNYEHHBI CPOK B OTHOIIE-
HUY WCTIOJIb30BAHMS JINIIOM JIAHHBIX, TIOJTyYE€HHBIX UM B MEpUOJ] MPeObIBaHUS B IOIKHOCTH), KO-
poTKuii o cpoky (Hanpumep, B Utamuu u CIIIA on coctapinsieT onuH rof, B Micnanuu — fa ropa,
B [TopTyranuu — Tpu rofa, Bo ®panumu — nars JeT). Crnenpdguka COBpeMEeHHbIX TpaHchopMalu-
OHHBIX IPOLIECCOB B TOCYIAPCTBEHHOM CTPOMTEBLCTBE U PABOTBOPYECTBE OO'BEKTUBHO 00y CIIaB-
JIMBAET LEJIECO00Pa3HOCTh HOPMUPOBAHUS MTPEIETBHO KOPOTKUX CPOKOB IEVICTBHSI OTPAHUYEHNI,
YTO BIIOJIHE COOTHOCUTCSI C OOECTIEYeHNEM OajlaHCa YaCTHBIX M MyOJIMYHBIX UHTEPECOB IIPU UC-
NI0JIb30BAHUM COOTBETCTBYIOLIETO BUIA OTPAaHUYEHKs. B 3TOM OTHOLIEHMM ONpaB/iaHa MOJOXKU-
TeJbHas NMPaKTUKA TeX CTPaH MUpPA, 3aKOHOJATEIbCTBO KOTOPBIX 3aKPEMJIsieT OfJHO-ABYXJIETHUI
CPOK JIEVICTBHSI TAKOTO OIPaHWYEHMsI, B TO BpeMsl Kak 0oJiee JIMTENbHbIE CPOKH (B T.4. MSATHIIET-
HUi1) SIBJISIFOTCSI CBOETO POJia MPOSIBJICHUEM «UPE3MEPHOr0» BMEILLATEILCTBA B «YACTHYIO aBTO-
HOMMIO» JIMIIA, & MHOITA, C YYETOM CHEUM(PUKY CTPaHbI-PE3NANIEHTA, OPraHN3alIOHHOTO ACMEKTa
peanm3auyy roCyapCTBEHHON TOIMTUKU M CBOETO POfia IMCKPYMHUHALIMY JILA 110 PU3HAKY €ro
NpesKHel JiesiTeTbHOCTU. [71s1 MoHMMaHus (PaKTUYECKOT0 pecypca COOTBETCTBYIOUIETO OTrpPaHu-
YeHUs NOCJIE 3aBEPLICHUS] Kapbepbl HA FOCYIaPCTBEHHON Cily>K0e BaKHOE 3HaueHue npuodpe-
TaOT BOMPOCHI 3aKOHOJIATEILHOTO PEryIMPOBaHUsI OTHOILEHUI OTBETCTBEHHOCTH 3a HapyLIeHUe
JaHHOTO OTPaHWYEHMs U OfHOBPEMEHHO I'apaHTUM O0>KAJIOBAHWS €r0 HE3aKOHHOTO NMPUMEHEHHS
1 BO3MEILEHN ylep6a. B 3TOM KOHTEKCTE NMOKa3aTeIbHbIM MOXKET OBbITh ONBIT PpaHIuM C 3a-
KOHOJIATENIbHBIM PETYJMPOBAHNEM OTHOILLEHUIN 00s13aTEIbHON NMPENBAPUTEIBHON KOHCYJIbTALUN
(Mo OKOHYaHMM Kapbepbl Ha FOCY/IAPCTBEHHOM CTy>K6e) (PU3MUYEeCcKOro JIMIA ¢ YIIOJTHOMOYEHHBIM
HA/30PHBIM OPraHOM OTHOCUTEJILHO «ITPUEMJIEMOCTI» , KHEIPUEMIIEMOCTI , <Oy CTUMOCTU IPU
OMNpe/IeNIeHHbIX YCJIOBUSIX» pabOThl B YACTHOM CEKTOPE M TMOJIyYEHUsl pa3pelleHus] Ha 3aHsThe
COOTBETCTBYIOILEN TOJPKHOCTH B 3TOM CEKTOPE, YTO YCTPAHSIET MPEANOCHUIKH /I BApPUATUBHOTO
NPOU3BOJILHOTO TOJIKOBAHMS Y MPUMEHEHUS MOJIO>KEHUI 3aKOHOJIATENBCTBA O COOTBETCTBYIOLIEM
OTPaHNYEHNN B CUIIy UMIIEPATUBHOTO XapaKTepa HOPMaTUBHBIX MOJIOXKEHWIA. B cirydae Hapye-
HUS 9TUX TPeOOBAHUIA MO NPU3HAETCS BUHOBHBIM B «HE3aKOHHOM CITY>KEHHU COOCTBEHHBIM HH-
Tepecam» U MPUBJIEKAETCS K YTOJIOBHOM OTBETCTBEHHOCTH.”

B To e Bpems B BenmkoOpHuTaHMM TOCYJapCTBEHHbIE CIy>KAl|e AOJKHBI YBEIOMISITH O
JIIOOBIX TMOMBITKAX «BHELIHUX JIML» MPENJIOKUTE UM «OyAYLIYIO TOJKHOCTh B YACTHOM CEKTO-
pe»,?® u B ciyyae HapyIIeHHs] COOTBETCTBYIOLIMX MPEANUCAHUI OHU TaKXKe MOTYT ObITh MpU3Ha-
Hbl JIMLAMH, KOTOPbIE COBEpLIMIM npecTymienre. CyIIecTBYeT U MEHee «XKeCTKas» Npoueaypa
COOJIIOJICHUS! TTOJIOXKEHUI 00 OrPaHUYEHUM (HAIPUMEP, ONBIT Y KpauHbl, I'py3un) ¢ BO3MOXKHOC-
TBHIO TPUBJIEYEHUS JIMLA KaK K a]MUHUCTPATHUBHOM, TaK U K YTOJIOBHON OTBETCTBEHHOCTH 3a Ha-
pYLIEHUEe HOPM 3aKOHOAATENIbCTBA. B TO kK€ Bpems B Cilydyae HE3aKOHHOTO NMPUMEHEHMs orpa-
HUYEHNS] K OBIBIIMM TOCY[JapCTBEHHBIM CITY>KAIIM 3aKOHOAATEJbCTBO OOJIBIIMHCTBA CTpaH

YBinnopist M., Cunrectpbom C., Beptok 5. Ykas. cou.
BTam xe.
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Konomoeu T.A. «TecT Ha NpONOPLMOHANbHOCTEY B MPaBOBOM PEryMpOBaHNN OrPaHUYEHUA. ..

MUpa 3aKpIUIeT rapaHTUW OOKAJIOBAaHUSI TAKOTO TMPUMEHEHUS! U BO3MOXKHOCTb BO3MEILEHUS
yiiep6a, 9YTO MOATBEPKAAET YCTOMUMBYIO TEHACHIMIO BOCIPUSTHS 3aKOHOpaTesieM (IpaBaa, C
Pa3HOI CTeneHbI0 BOCHPUSATUS U ISTAIU3AUUKM) U TOUMCKA ONTUMAJLHON MOJENId HOPMATHUBHO-
ro 3aKPEIUVIEHUST BCEX 3JIEMEHTOB «TECTA HA MPONOPLUUOHAIBLHOCTE» B PETYJMPOBAHUM OTHOLLE-
HUI UCNIOJIb30BaHNsl YHUKAIBHOIO pPECypca COOTBETCTBYIOIIETO «CIEUMAAIBLHOTIO» OrpaHUYCHUSI.

33 81:10311 81

B KOHTEKCTe aKTUBHOTO MCIOL30BAHUS YHUKALHOTO Pecypca OrpaHnyeHus MocJie 3aBepiiie-
HUSI KApBEPbI HA TOCYAPCTBEHHOM CIIyK0€e B KAUeCTBE MHCTPYMEHTA MPeAyNpesKIeHNsI KOPPYIUU
B YaCTHOM CEKTOPE «TECT Ha MPOMOPLUOHATIBHOCTE» B IIMPOKOM €0 CMbICJIe KaK COUeTaHUe HeC-
KOJIBKMX 00513aTeTbHBIX KOMITIEKCHBIX 2JIEMEHTOB JIOJIKEH CTATh OCHOBOM /1151 (hOPMUPOBAHHUS CO-
BEPIIEHHOI 10 CBOEMY COfIEP>KaHMIO 1 39(h(heKTUBHOI B MICTIOH30BAHUN MOJIENH ET0 TIPABOBOTO pe-
ryJIMpoBaHusi. B KadecTBe CTaHIAPTOB TAKOTO PEryJIMPOBAHMUS aBTOP MpeylaraeT pacCMaTpuBaTh
clefyrolye: 3aKOHOIaTeIbHOE (C OMHOBPEMEHHOM KOppeisiyell C HOpMaMu KOJEKCOB MOBECHNUS
rOCYJApPCTBEHHBIX CITY3KAIMX) 3aKPETJICHUE MOJIOXKEeHUsT aOCOIIOTHO ONPEIENIEHHOTO COflep KaHus1
(uckirovast TFOOYH0 BO3MOSKHOCTB MCTIONTB30BAHKSI OLIEHOUHBIX MOJIOSKEHWI) OTHOCUTENILHO BCEX
3JIEMEHTOB MeXaHM3Ma 3TOTO OrPaHWYEHWs; aOCOJFOTHYIO ONPEAENIeHHOCTh B 3aKpeTieHnn «0a-
30BBIX» HOPM-Ie(PUHULINIT, YHU(UKALVIO TIOJOXKEHNI 0 CyOBeKTe OrpaHNYEHHsI, C yCTPaHEHNEM
JIFOOBIX MPEANOChITIOK IS BO3MOXKHON IMCKPUMUHALIMK;, YTOUYHEHNE Cepbl «BMEIIaTeIhCTBA»,
BKJTIOYAsi «OBIBIIIYIO» FOCYJAPCTBEHHYIO CIIyKOY JMI[a, a TaKKe MUHUMU3AIUIO CPOKa MeVCTBUS
orpaHuyeHusi (OUH rofl); HOPMUPOBAHUE TOJIOKEHUI O JIETUTUMHON LU OrpaHuyeHusi, Cofep-
JKaHNe KOTOPOIl IOJKHO OBbITh PEJIEBAHTHLIM BCEM 3JIEMEHTAaM TOCIIE/IHETO; JIeTaln3aiusi pery-
JIMPOBaHMS TPOLIEAY PbI TPYIOYCTPOICTBA JIMIA TIOCIIE 3aBEPIISHNs Kapbephbl HAa TOCYIAPCTBEHHOM
CITy>k6€; KOppeCTOHANPYIOIIAs CBS3b AENMKTHBIX HOPM U MIPENICAHNI TAPAHTUPOBAHNS 00KAIIO0-
BaHWS 1 BO3MEILIECHHUSI, CBSI3aHHBIX C MCTIOJIH30BAHMEM PECypca 3TOT0 OrpaHIUCHNS.

T.A. Konomoen, 3anopokbe yIATTHIK YHMBEPCHUTETIHiH 3aH (PaKyJbTeTiHiH AeKaHbI,
npodeccop, YKpanHa YJITThIK KYKBIKTBIK FhUIBIMAAP aAKAAEMUSICHIHBIH KOPPECHOHAEHT
Myuleci, YKpauHaHblH eH0eK ciHipreH 3aHrepi: MemJjieKeTTiK KbI3MeTTeri MaHCaObIH
asKTaraHHaH KeliH meKTeyai KYKBIKTBIK perTeyeri «[IponopuuoHanabIK TecTi»: OHTam-
JIbI MOJIEJIBAI i371ey.

Makcat. MeMIieKeTTiK KbI3MeTTe MaHCal asKTalFaHHAH KeiH MeKTey i Oenriiey/iH, OpbIH-
IbUIBIFLIH HETi3/IeY , OHBIH HETi31H/e - «IPOMOPUUOHANIBLIBIK, TECTi», OHbIH, 3JIEMEHTTEPiH OeKiTY
Y1IiH OipbIHFail CTaHAAPTTAP/BI TYKbIPBIMIIAN OTBIPHIIL.

3eprrey omicTepi. 2KyMbIC FHUIBIMMA TaHBIMHBIH, KaJMbl FEUILIMA JKOHE apHAibl SMliCTEpiH
KOJIJJaHA OTBHIPBINT OpPbIHAAMbI. [[naneKTKaIbIK SiC HEeTi3ri oflic PeTiHje aBTOPFa «IPOMOPIH-
OHAIIBIILIKKA TECTTIH» MOHIH, OHBIH, «Tap» JKOHE «KeH» MarbIHACBIH aHbIKTayFa, THUICTI IIEK-
Tey/IiH KYKBIKTBIK PETTey Mouem YUIiH OHBIH «iprefi» MoHIH Herizeyre MYMKIH}IIK oepeyti.
DopMaIb/IbI-IOrMKAIIbIK SMiC OChI meKTeym HOpMaJsayfiblH, NpobyieMasbIK, MacesiesiepiH 3epTTe-
yre MYMKIHJIIK Oepefii, OyJI OHbI TYCiHYJIiH >KoHe KOJIaHY/IbIH «aKayJbbIHa» ceGeri 60IbI.
JlorukanbIK-cCeMaHTHKANBIK, OfICTI MaijajlaHa OTBIPHIN, aBTOP TaKbIPHINTHIK, YFBIMJIBIK KaTap-
MBI, CANTBICTBIPMAJIbI-KYKBIKTBIK, JIICTI - 9JIeM eJIepiHiH HOpMAaIlIbIFapMaIIbUIbIK, TOXKipubeciHye
«TPOTIOPIMOHAIBIIBIKKA TECT» 3JIeMEHTTEPiH KaObLIIay epeKIeTiKTepiH HaKThIIak kI, a1 60J1-
Kay >KoHE MOJIeJNIbeY SMiCTepi TUICTI KYKBIKTBIK, PETTey MOJIENiHiH «0a3aiblK» CTaHAapTTaphbl
GObIHIIIA HAKTBI YCHIHBICTAP/bI TYKbIPHIM/AUIIBI.

HQTI/I}KCJIep «HpOHOpHI/IOHaJIJIbIKKa TECT», OHbIH, «Tap» KOHE «KEH» HYCKAIAPbIH TY CIHY/IiH
HET3r1 JOKTPAUHAIIBIK TQClJ‘IlICpl TaJIaH/IbI, KYKBIKTBIK Callajiarbl chIbaiiac XeMKOPJIBIKTHIH aJl-
AIBIH AITy KypaJibl pCTlH,He THICTI meKTeym KYKBIKTBIK PETTEY MOJIETIiH KAJBINTaCTBIPY/IaFbl OHBIH
<<633EUIBIK» pem Her1311enm QieM enfIepiHiy HOPMAIIbIFaPMAIIbUIBIK MPAKTHKACHIH TAJAy He-
ri3iHfe TUICTi IEKTeY/Ii KYKBIKTBIK peTTey)lerl «Tene- TeumKKe apHAJIFaH TeCTTiH» 3J1€MCHTTep1H
KabbuIayra (3Kyiieci3, KepiHic Taby MeH TipKey/iH opTYPJi JopeKeciMeH) TYPaKThl Y PHICTiH,
6ap eKeH/Iiri JIoNesyIeH/li, COHbIH CalJJapbIHAH «3KEKe TYJIFaHbIH KeKe aBTOHOMUSIChIHA» «IIEK-
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TeH ThIC» APAJIACY, COHFBICBIH KEMCITY GOJBIIN TaGbUIajbl. OPTY PIli CIEPAIIH TaKbIPIITHIK HOP-
MallIbFapMAIIbUIbIK NPAKTUKACBIHBIH, HAKTBI MBICAIAPbl SPEKIIC/ICHE/ll XKOHE THICTI WEeKTeY/IH
KYKBIKTBIK, PETTEY MOJIEJIiHIH, «CTaHIaPTTaphbl» TYKbIPbIMAAIA/bI.

KopbiTbiHabiap. 2ZKekeMeHIiK ceKTopfarbl chi0aiiac KeMKOPJILIKThIH, AJbIH aly Kypasbl
peTiHfie MeMJIEKETTIK KbI3METTerl MaHCaObIH asiKTaraHHaH KeHiH LeKTey/iH Oipereil pecypchblH
OeliceH/i nafianany KOHTEKCTIHAE OHbIH KeH MarbIHAChIHAA OipHelle MiHAEeTTI KEIIeH Il 3JIeMEeHT-
TepAiH YiiieciMi peTiHie ©3iHiH Ma3MyHbI GOMbIHIIA JKACATFAH KOHE OHBI nal‘?manaHyna THIMJI
KYKBIKTBIK PETTey MOJCIIH KAJIbINTACTBIPY YIUiH Heri3 Goiyra Tric. ABTOP OCBIHAI PETTEeYAIH
CTaHJAPTTapbl PETiH/C MbIHATAP/bI KapacThIPY/Ibl YChIHA/IbI: OCHI IIEKTEY TETIrIHIH GapIIbIK J1e-
MEHTTEepiHe KaTbICThI (Garanay epexesepiH Maijjanany/iblH Ke3 KeJIreH MYMKIHAIrIH KOCIaraH-
fid) MYJIeM aHBIKTAllFaH Ma3MYHJarbl €peKeHi 3aHHAMAIbIK (MEMJICKETTIK KbI3METLILIep/iH
MiHe3-KYJIbIK, KOJIeKCTepiHiH HOpMaJapbIMeH Gip Me3rijie 6a1/1J1aHLICTLIpa OTbIpbII) GeKity; «6a-
3aIbIKy» HOpMa-fie(PMHULUSIIAPAbl OEKITy/Ieri aGCOMIOTTIK afKbIH/BIK; BIKTHMAT KeMCITYIITK
Y1IiH K€3 KeJT'eH aFbIIapTTaPAbI KOS OTBIPBII, IEKTey CyOBEKTICI Typasibl epexkenepi 6ipi3-
JeHJIipyre; ajaMHbIH «OYPBIHFbI» MEMIIEKETTIK KbI3METIH KOca ajiFaHfa, «apajacy» CajlaChIH
HAKThIJIAY, COHMIAl-aK, IIEKTEY/iH KOJAJaHbLTy Mep3iMiH OaphIHIIa a3aiTy (6ip KbUT); Ma3MYHbI
COHFBICHIHBIH OapIIbIK 3/IEMEHTTEPIiHE PEeJICBAHTTHIK GOIIyFa THIC WIEKTEY/IH 3aH/bl MAKCATBI TY-
paibl epexkenepyi Oipi3ieHipy; MEMIICKETTIK KbI3METTE MAHCAOBIH asiKTaraHHAH KCHiH aflaM/Ibl
XKYMBICKA OPHAJIACTBIPY PICIMIH PEeTTEy[i HAaKTbLIAy; OChI LICKTEY/iH PECyPChIH MaiifjalaHyra
GaiTaHBICThI MIAFBIMIAHYFA XKOHE OTeyre KeMuUIIiK 6epy/iH NeIMKTiTK HopMallapbl MEH HYCKa-
MaJlapbIHbIH OaiiJlaHbICATbIH OAJIaHBICHI.

Kiam ce30ep: weke caradazbl colOAUAAC HEMKOPABIK, <CY32l», OPLIHObLABIK, KAHCCMMIAIK,
HCAPUA HCIHE HeeKe MYOO0enepOiH, MeHepiMi, 3aHHAMA, CMAHOapmMmap, dAeMeHmmep.

T. A. Kolomoets, Dean of Law Faculty of the Zaporizhzhya National University, Doctor
of Legal Sciences, Professor, Corresponding Member of the National Academy of Legal
Sciences of Ukraine, Honoured Lawyer of Ukraine (Ukraine): ‘“Proportionality test” in the
legal regulation of restriction after the termination of public service career: search for an
optimal model.

Purpose is the substantiation of the expediency to set restriction after the termination of the
public service career, which is based on “the proportionality test”, distinguishing the unified
standards for the consolidation of its elements.

Research methods. The paper is executed by applying the general research and special
methods of scientific cognition. The dialectical method, as a basic one, allows the author to find
out the essence of proportionality test, its narrow and broad sense, to justify its fundamental
value for the model of legal regulation of a relevant restriction. The Aristotelian method makes
it possible to study the challenging issues of standardizing the principles of its restriction that
has caused “defectiveness” of its comprehension and application. Using the logical-semantic
method, the author specifies the concepts list, comparative-legal — special features of perception
of elements of the proportionality test in the rulemaking practice of countries of the world. Using
the forecasting and modeling — the proposals on basic standards of the model of the relevant legal
regulation are formulated.

Results. The article analyses the basic doctrinal approaches for the understanding of
proportionality test, its narrow and broad versions, justifies its basic role for the shaping of a
model of legal regulation of the restriction as an instrument for corruption prevention in the
legal area. Based on the analysis of rulemaking practice of countries of the world, it is proved
the availability of a steady trend towards the perception (non-system, differing degree of the
manifestation and consolidation) of the elements of proportionality test in the legal regulation
of the restriction, which has resulted in excessive interference in the private autonomy of an
individual, discrimination of the latter. The author marks particular cases of the subject-related
rulemaking practice of different countries and renders the standards of the model of legal
regulation of the restriction.
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Conclusions In the context of active use of a unique resource of the restriction after the
termination of public service career as an instrument for corruption prevention in the private
sector, “the proportionality test” in its broad sense, as the mix of several obligatory complex
elements, should be the basis for shaping model of its legal regulation which is perfect in content
and effective in use. The author proposes to consider the following as the standards of such
regulation: 1) legislative (along with a simultaneous correlation with the codes of conduct for
public servants) consolidation of the provision of absolute determination of the content (excluding
the opportunity to use evaluative provisions) towards all elements of the mechanism of the
specific restriction; 2) absolute determinacy of the fixed basic standards-definitions; 3) unification
of the provisions about the subject of restriction with the elimination of any preconditions for
possible discrimination; 4) specification of the scope for interference including “the former”
public service of an individual, as well as the minimization of restriction validity (one year); 5)
standardization of the provisions on the legitimate goal of the restriction, the content of which is
relevant to all elements of the latter; 6) detailed elaboration of the regulation of the procedure for
the individual’s employment after the termination of public service career; 7) corresponding tie
between a subtle provision and instructions of guaranteeing appeals and redress related to the use
of the restriction resource.

Keywords: private sector corruption, filter, expediency, need, balance between public and
private interests, legislation, standards, elements.

Crnucok nmrepaTypsl:

1. Benuka ykpaiHcbka ropuauusa enuukionefis: y 20 1. / peakos.: B 4. Tauiii, O.B. Iletpu-
muH Ta iH. Xapkis: [IpaBo, 2017. T. 3: 3aranbHa Teopist npasa. — 932 c.

2. Bimmopisa M., CunrectpboM C., beprok 5. ETrka fiep>kaBHO ciry>kKOU: 3amoOiraHHs KOH-
(prikTy iHTEpeciB Ta BUMOTH /10 3aKOHOfIaBCTBa / riep. 3 aHrd. [.C. Yynpunu. Kuis: Llentp aganra-
ii ilep>kaBHOI cmys>k6u o ctangaptiB €C, 2010. — 104 c.

3. €promyk 0.0. [IpyHUMN MPONOPUIMHOCTI K HEOOXiIHA CKIIA/J0OBa BEPXOBEHCTBA MpaBa:
aBToped. auc. ... KaHa. ropuf. Hayk; 12.00.01. Kuis, 2015. - 16 c.

4. 3anoOGiranus Kopynuii: nifpy4ynuk / b.M. I'onoskiH, B.®. O6onenues, M.B. PomaHoB Ta
iH.; 3a 3ar. peg. b.M. I'onoskina. Xapkis: IIpaBo, 2019. — 296 c.

5. Jlyuenko M.M. [IpuHIMT TPONOPIIIHOCTI B aiMiHICTPATUBHOMY CYJIOUMHCTBI: aBTOped.
awc. ... KaHp. ropu. Hayk: 12.00.07. 3amopixkxks, 2019. — 18 c.

6. MOHITOpPUHT CIOCO0Y KUTTSI: OTJISAN Mi>KHAPOJIHOI MPAKTUKHU, MOXKIIUBICTb 3aCTOCYBAaHHS B
Ykpaini / [Iporpama po3sutky OOH B Ykpaini. Kuis, 2016. — 36 c.

7. O6MexKeHHs! /171 0Ci0, yIOBHOBaXKEHNX Ha BUKOHAHHS (DYHKLiH iep>kaBu abo MicLeBoro ca-
MOBPSITYBaHHSI, SIK 3aCi6 3armo0iraHHst KOH(IIKTY NPUBATHOrO Ta MyOJI1YHOIO iHTepecy: MpaBoBUI
acnekT: HayKoBo-npakTruamil Hapuc / T.O. Konomoenp, P.O. Kykypynz, C.M. Kymmip; 3a 3ar.
pen. T.O. Komomoenn. 3amopizkskst: Bumasamamii fiim «['enmsBeTnka», 2019. — 80 c.

8. [TapnameHTchKa eTuka B YKpaiHi. Peanii moTpebu, nepcnekTviBy (3a MaTepianamu goCifi-
keHHs 'O «leHTp pociigkeHb apMil, KOHBepCii Ta po330pOeHHs» Ta IHCTUTYTY coljiambHUX
TexHounorii «Coujonomic») / nep. 3 aHrd. 3a 3ar. pef. .M. Cycnosoi, ®. ®nypi, B.B. bagpaka.
XKenesa; Kuis, 2017. - 56 c.

9. orpe6nsk C.I1. [TpuHUMN NponoOpLifHOCTI B YKPATHChKil IOPUAMYHIN MPAKTHUL] Ta MPaK-
trti €CILJI. [IpaBoBe 3ab6e3neueHHs e(DeKTUBHOTO BUKOPHUCTAHHS PIllleHb i 3aCTOCYBAHHS MPaK-
trkn €CIIL: 36ipHUK HayKoBUX cTareil MiKHapOgHOT HayKOBO-NIPAaKTUYHOI KOH(epeHwii. M.
Opeca, 15 6epesns 2012 p. / 3a 3ar. pen. C.B. KiBanoBa. Opeca: HanioHaibHuii yHiBepCUTET
«Opnecbka ropuuuHa akanieMisi», 2012. C. 294-310.

10. Toupkuit B.A. IIpyuHuun nponopuifiHOCTI: ICTOPUYHMI ACMEKT i TEOPETUYHI CKJIAJOBI.
Yaconmc KuiBcekoro yriBepcurety mpasa. 2013. Ne 3. C. 70-74.

Mpago v rocyaapcTso, Ne 2 (99), 2023 59



NEPEBOJbI

References (transliterated):

1. Velyka ukrainska yurydychna entsyklopediia: u 20 t. / redkol.: V.Ia. Tatsii, O.V. Petryshyn
ta in. Kharkiv: Pravo, 2017. T. 3: Zahalna teoriia prava. — 932 s.

2. Villoriia M., Synnestrom S., Bertok Ya. Etyka derzhavnoi sluzhby: zapobihannia konfliktu
interesiv ta vymohy do zakonodavstva / per. z anhl. I.S. Chupryny. Kyiv: Tsentr adaptatsii
derzhavnoi sluzhby do standartiv YeS, 2010. — 104 s.

3. Yevtoshuk Yu.O. Pryntsyp proportsiinosti yak neobkhidna skladova verkhovenstva prava:
avtoref. dys. ... kand. yuryd. nauk; 12.00.01. Kyiv, 2015.—- 16 s.

4. Zapobihannia koruptsii: pidruchnyk / B.M. Holovkin, V.F. Obolentsev, M.V. Romanov ta
in.; za zah. red. B.M. Holovkina. Kharkiv: Pravo, 2019. — 296 s.

5. Luchenko M.M. Pryntsyp proportsiinosti v administratyvnomu sudochynstvi: avtoref. dys.
... kand. yuryd. nauk: 12.00.07. Zaporizhzhia, 2019. - 18 s.

6. Monitorynh sposobu zhyttia: ohliad mizhnarodnoi praktyky, mozhlyvist zastosuvannia v
Ukraini / Prohrama rozvytku OON v Ukraini. Kyiv, 2016. — 36 s.

7.0bmezhenniadlia osib, upovnovazhenykh na vykonannia funktsii derzhavy abo mistsevoho
samovriaduvannia, yak zasib zapobihannia konfliktu pryvatnoho ta publichnoho interesu:
pravovyi aspekt: naukovo-praktychnyi narys / T.O. Kolomoiets, R.O. Kukurudz, S.M. Kushnir;
za zah. red. T.O. Kolomoiets. Zaporizhzhia: Vydavnychyi dim «Helvetyka»,2019. — 80 s.

8. Parlamentska etyka v Ukraini. Realii potreby, perspektyvy (za materialamy doslidzhennia
HO «Tsentr doslidzhen armii, konversii ta rozzbroiennia» ta Instytutu sotsialnykh tekhnolohii
«Sotsiopolis») / per. z anhl. za zah. red. .M. Suslovoi, F. Fluri, V.V. Badraka. Zheneva; Kyiv,
2017.-56s.

9. Pohrebniak S.P. Pryntsyp proportsiinosti v ukrainskii yurydychnii praktytsi ta praktytsi
YeSPL. Pravove zabezpechennia efektyvnoho vykorystannia rishen i zastosuvannia praktyky
YeSPL: zbirnyk naukovykh statei Mizhnarodnoi naukovo-praktychnoi konferentsii. M. Odesa,
15 bereznia 2012 r. / za zah. red. S.V. Kivalova. Odesa: Natsionalnyi universytet «Odeska
yurydychna akademiia», 2012. S. 294-310.

10. Totskyi B.A. Pryntsyp proportsiinosti: istorychnyi aspekt i teoretychni skladovi. Chasopys
Kyivskoho universytetu prava. 2013. Ne 3. S. 70-74.

Aast quruposasust u 6udanorpaduu: Koaomoen T.A. TecT Ha IPONOPLIMOHAABHOCTD> B IIPABOBOM PEryAH-
POBaHHU OTPaHUYEHUSI [IOCAE 3aBepIIEHIUS Kapbephl HA TOCYAAPCTBEHHOM CAYXXbe: IIOUCK ONTHMAABHOM MOAeAH //
ITpaBo u rocyaapcrso. N 2(99),2023. — C.49-60. DOI: 10.51634/2307-5201_2023 2 49

Matepuaa mocTymua B pepaximio 25.06.2023.

HOBbIE KHUIU

AKmaraH6et P. Anawu gemokpatuacbl. — Anmatbl : AmalBooks, 2022. - 296 6.
ISBN 978-601-06-8738-7

Byn eH6ekTe aBTOp Anall apbiCTapblHblH JMbepaniblk-AeMoKpaTu-
ANbIK Ke3KapacTapbl MeH naeAnapbiH 6apbiHLLIA XaH-KaKTbl TaJgan Kep-
cetyre ymtbinagbl. CoHbiMeH Gipre Anall apbiCTapbl MEH aFapTyLUbIIbIK,
Adyipaeri nnbepangplk GaFbITTbiH OKinAepi apacbiHAaFbl NAGANbIK YKCa-
CTbIKTapAbl Aa KapacTbipagbl. Ocbinaniiua, anall apbiCTapblHbIH OPKEHMETTI
A€ 3alblpsibl MEMNEKET KYPYyFa AereH YMTbIIbICbIHbIH TYMKi MOH-MaFbiHACbI-
Ha ToKTanagbl, LLlokaH, bl6bipaii, Abalt CUAKTbI TyIFanap MeH analuTbiKTap-
AblH IEMOKPATUANbIK KOFaM OpHaTyFa iereH yMTbIIbICTapbiHAAFb uaeanap
cabaKTacTbifblHA Ha3ap KoAabl. OKbIPMaH KayblM KiTamnTaH KlacCUKarblK
JemMoKpaTnA Ma3MyHbIMeH XaHe Anall apblCTapbiHbIH AEMOKPATUANbIK KOFaM KypyAarbl Kaxblp/bl eH6ekK-
TepiMeH TaHbica anagbl.

60 Kykbik >xaHe memnekeT, Ne 2 (99), 2023



benaes M.A. PeueH3ausn Ha kHury: Roberto Gargarella“The law as a conversation among equals”

DOI: 10.51634/2307-5201_2023 2 61
YAK 17.03; 340.12
T'PHTHM 02.51.15; 10.07.27
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PELLEH3WA HA KHUT'Y: ROBERTO GARGARELLA
“THE LAW AS A CONVERSATION AMONG EQUALS"
(CAMBRIDGE UNIVERSITY PRESS, 2022).

AKTyalbHOCTb peleH3MM HACTOsLIed KHUIM 0O0ycIIOBJIeHa
3HAUYMMOCTBIO HEJAaBHO OMyOJMKOBAaHHOM KHHMIM mpodpeccopa
Yuusepcureta bBysHoc-Aiipeca Pobepro I'aprapemnsl  past
NPUMEHEeHNs] B IPABOBbIX UCCIENOBaHUsAX. [Ipedmem uccaedosanus
B PEUEH3UM 3aK/II0YaeTCsd B aHaau3e CTPYKTYpbl, TEMATUKU U
OCHOBHBIX apryMEHTOB aBTOpa peLeH3upyeMoil KHUru. [leab
pabomvi  COCTOUT B PEKOHCTPYKLUMM KIIIOUYEBBIX 3JIEMEHTOB
CTPYKTYPbl KHUI'H, €€ KOHLENTYAIbHOTO 3aMbIciia U 3HAUCHHs ISl
Pa3BUTHUS FOPUCTIPYAEHLIMM HA COBPEMEHHOM aTane. Hosusna membt
00yCIIOBIIEHa MHTEPECHBIM (POPMATOM apryMeHTalii aBTOpa — BO
B3aMOCBA3M KOHCTUTYUMOHHOI'O IpaBa, MOJIUTOJIOTMM U TEOPUU
npaBa. B kauectBe memodos uccaedosanus NpUMEHSINCH METOJbI

A WUCTOPUYECKOM PEKOHCTPYKUMM W WHTEpHpeTauuy MpaBOBbIX
M.A. BEASIEB, B3IVISJIOB YUEHOrO Ha OCHOBE pabOThl ¢ MCTOUYHMKAMM HAY4YHOM
uH(popmaumu. OCHOBHOI BBIBOJ| PELECH3MM HAa KHUTY mpodpeccopa
P. l'aprapenbl cOCTOUT B TOM, UTO €€ MyOJuKalys BHOCUT BKJIaJl B
pa3BuUTHE TEOPUH AeIMOEPATUBHOM IEMOKPATHH U €€ TPUMEHEHUS B

K.Q.H., AOLIEHT KapeApbI
PuAOCOPHUHU M COLHOAOTUU
YHuBepcuTeTa UMEHU

O.E. Kyrapuma (MI'TOA), HOpHU/INECKON HayKe.
(r. Mocksa, Poccus), Katueevle  caosea:  wpuduveckas — Hayka; — npasoéas
E-mail: yurist1984@inbox.ru 0eliCmeUmeabHOCMb; NOAUMUHECKAS PeANbHOCIb; OeMOKPAMUSL;

OeaubepamusHocms, 83aumooelicmaue; paseHcmao.

Knura «IIpaBo Kak guajior MesKay paBHbIMU» BBIILIA B CBET B M3faTelbcTBe KemMOpumk-
ckoro yHuBepcutera B 2022 r. E€ aBTop — Pobepto I'aprapesnna, npoceccop YHuBepcurera
BysHoc-Aijipeca, cnenqyanicT B 006JaCTH KOHCTUTYLMOHHOTO MpaBa, MOJUTUYECKUX HAYK M CO-
LUUOJIOTUH, TIOYETHbI NOKTOp Y HuBepcuTeT Banbnapauco (Uumm), aBTop mMoHorpacpmii «IIpa-
BO U 00e370JeHHble Tpymnbl» (1999), «Teopus U KpuTHUKa KOHCTUTYLUMOHHOrO npasa» (2008),
«IOpupnueckue ocHoBanms HepaBeHcTBa» (2010), «JIaTMHOAMEpUKAHCKMIT KOHCTUTYIOHATI3M»
(2013) u fip. IIpobnemaTrKa peyeH3upyeMoi KHATA HOCUT SIPKO BbIPAXKEHHBIN MYJIbTHAIUCLUNIIN-
HapHBIA XapakTep, MOCKOIbKY HaXOfUTCS Ha CThbIKe (puiiocoun npasa, MPaBOBOW MOJUTHKH,
TEOPUU IEMOKPATHUH.

Kak orMevaeT aBTOp B MPEANCIIOBUN, CETOIHS [JIsI AEMOKPATAN HACTAIIN TPY/HbIE BPEMEHA.
ITo Bceit HOxxHON AMepuKe OpOUT «IIPU3PAK AEMOKPATUUECKON YCTaTOCTU» , TPAXKIaHE HE0-
BOJIbHBI TOCY/IAPCTBEHHBIMA MHCTUTYTAMH, 2 KAUECTBO YNPABIIEHNST HEYKIIOHHO CHUXaeTcs. Mo-
ieJIb «IIPaBUTEJIbCTBA OT UMEHU HAapofa U AJIsl HApOjia» BbIPOKAETCS B APTUKYJISIPHbIE TPYIIIIbI
NPUBWIETVPOBAHHBIX CIY>KAIIMX, KOHTPOJIUPYEMbBIX MEHBIIMHCTBOM CYyOBEKTOB, MAJIO M3BECT-
HBIX B MyOJIM4HOM chepe. Y MOAOOHOrO poyia SIBIEHUH HET MPOCTHIX OOBSICHEHWI, a MPOrHO3bI
MOJIMTAYECKOTO PA3BUTHS — IPH COXPAHEHNHN 3TUX TEHJCHIMI — JAJIEKH OT ONTUMUCTUYHBIX. [1aH-
Hasl KHUra, noguepkusaeT P. 'aprapessa, HanucaHa AJis TOro, 4To0bl W30aBUTHCS OT JOCTATOYHO
HAMBHBIX TMIIOTE3 O MPUYMHAX KPU3KCA IEMOKPATHH, COTJIACHO KOTOPBIM BCS BUHA JIEXKUT Ha 6€3-

© M.A. benses, 2023
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paccyaHo JEUCTBYIOIIMX MOMUTUYECKUX JIUJIEPAX, & TAKXKE OTYACTH HA OFOPOKPATax, UCTILIThIBA-
IOLLMX PABHOMYLLIME WM HENPUS3Hb K HACEJICHUIO.

ABTOp KOHCTAaTHUPYeT, YTO KPU3UC AEMOKPATUIECKOTO KOHCTUTYIMOHAIM3MA caM Mo cebe
sIBJICHE HE HOBOE, OJJHAKO B MOCJIEJHUE TOflbl OH MPUOOPETAET OCOOEHHO OCTpbie (pOpMBI. DTa
npo6sieMa pacCMOTPEHA B KHUTE U3 NEPCIEKTUBLI PUHIIUIA «B3aUMOJIEACTBUE MEXK]TY PABHBIMU» .
ABTOp Ha3bIBaeT IaHHbIA NPUHLMI PETYJISATUBHBIM UIEAJIOM, IOYEPKUBAs €ro aOCOJOTHBIA Xa-
PaKTEP U BBITEKAOLLYO OTCIOf]a HEJOCTUXKUMOCTh TaKOTrO B3aUMOJICVCTBUS B MOJHOM OOBEME,
T.€. HEIOCTUXKUMOCTh PABEHCTBA KOMMYHULIMPYIOLLUX CYyOBEKTOB.

[1yTh, MO KOTOPOMY HAET aBTOP, MPEATNOoIaracT UCCIeNOBaHNe MPUPOIbl HA3BAHHOTO BHIIIIE
KpU3Kca 1 ero u3MepeHui, acnekTos. [IpenosioxkeHne o ToM, YTO TPUIMHAMY KPU3UCA SIBIISTFOTCST
JIUJIepbl, Ybe MOBEJCHUE MOCTHIJHO U HENPUEMJIEMO, JIMOO MHCTUTYThI, BO3IJIABISIEMbIE TAKUMU
Jaepamu, oreepraeTcsi. Eciu 6b1 npUYuHbI ObLIIM KIMEHHO TaKOBbI, TOBOPUT OH, KPU3UC NPEOJIO-
JieBascs Obl OCTATOYHO JIETKO: JIMOO MOCPEACTBOM UMIIMUMEHTA, T.€. OTPELLEHUEM OT JOKHOCTHU
TeX HOCUTEJIEH BIaCTH, KOTOPbIE BEyT Ce0sl HEJJOJKHbIM 00pa3oM, JIMOO Yepe3 BOCCTAaHOBJIEHUE
CHCTEMBI CAEP>KEeK M MPOTHUBOBECOB MOCPEICTBOM IIAHOMEPHBIX 3aKOHOMIATENLHBIX KOPPEKTH-
POBOK Ha BhIcilieM ypoBHe. Ho aT0 He peleHue mpo6sieMbl. PeanbHble NpUUYMHBI KPU3UCa JeXKaT
r1y6xKe U BBIXOJIAT 32 pAMKU KOHCTUTYLIMOHHOT'O YCTPONCTBA. 3HAUUTENbHAS YACTh KHUTY MOCBSI-
LICHA PACKPBITUIO JAHHOIO TE3UCA.

dakTryecKr KHUATA cOCTOUT U3 19 ryaB u 3akmoueHus (0003HAUYEHHOT 0, BOPOYEM, KaK UA1y-
ujasi Mo NOpsAAKY JBajuaTas rjaBa), HO TEMATUUYECKU B HEWl MOXKHO BBIIEJIUTh HECKOJBKO KPYII-
HbIX 0JI0KOB. [IepBblil 610K 00pa3yroT I1aBbl C MEPBOM MO TPETHIO, UX JIEUTMOTUBOM SIBJISIETCS
npodJieMa T.H. «IeMOKPATUIECKOrO IMCCOHAHCa» (BbIpaKeHUE aBTOpa), ABTOP pacCMaTpUBaeT
(peHOMEH KOHCTUTYLMOHAIU3MA B LIEJIOM, OTMEUasi, YTO KOHCTUTYUUOHHAS IEMOKPATHUSI, KAK Mbl
e€ 3HaeM, 3a Oosiee YeM J[iBa CTOJIETUsI JEMOHCTPUPOBAIA CIIOCOOHOCTh KaK YKPEIUISITh PEsKUM
BEPXOBEHCTBA MpaBa U JTMYHON CBOOO/bI, TAK U PACIIATBIBATH €TO B MOJIb3Y CBOOO/BI 7151 HEMHO-
rux n36panHbIX. Co3aaTen KOHCTUTYMOHHBIX TPaIuluil (aBTOP UMEET B BUY TPEXJe BCETO
otnoB-ocHoBaTesnel CIIIA) HEOXOTHO TPENOCTABISUIA HACEJICHUIO TJIABHYIO POJib B PellieHU: 00-
LIeHAlMOHANBHBIX BonpocoB. Croxunock, nuiiet P. aprapenna, y6expenue, 6yaTo Obl HE Bce
rpaxkjaHe UMEIOT CIOCOOHOCTh PACIO3HABATh, B UYeM 3aKJIFOYAETCS MOJJIMHHBIA OOILECTBEHHbIN
unTepec. Takoro pofa snauTapHble Npe3yMNLUMU ObUIM CBOMCTBEHHBI MPEKHUM BPeMEHaM, O[JHa-
KO U CErOiHsI OHU IOBOJIBHO LIMPOKO PACIPOCTPaHEHbI. IMINTMIMTHOE NOJUTUYECKOE HEIOBEpUE
MHKOPIIOPUPOBAHO B UHCTUTYThI, Mbl IOTPSI3/IY B IPAMATUYECKOM HEPABEHCTBE — NUILIET aBTOp. B
Ka4yeCcTBe KOHKPETHBIX IIPUMEPOB MPUBOJISITCS, BO-TIEPBBIX,, CY/IEOHbIE CUCTEMBbI, OT/AIOIIHE TIPefI-
nouTeHue NpoeCCUOHATILHBIM CY/IbSIM Mepef] MPUCSKHBIMU 3aceaTeNIsIMU, BO-BTOPbIX, IBYXCTY-
neHyaTasi CUCTeMa BbLIOOPOB IJ1aBbl FOCY/IAPCTBA.

BTopoii 610Kk 06pa3yloT I1aBbl ¢ YETBEPTOI IO NSTHAALATYO0. VIX 0611as TeMa — Te U3BJIeUECH-
HbI€ U3 U3BECTHBIX MPABONOPSAKOB A0CTPAKTHBIE KAYECTBA, KOTOPLIMU, M0 MHEHUIO P. I"aprapesn-
JIbl, MOXKET ObITb HaJIeJIeH IeMOKPaTUYeCKUl KOHCTUTYUMOHaNU3M. [Tocnennuit paccMaTpuBaeTcs
HEe KaK peajibHasl XapakKTepUCTUKA TMOJUTHUSCKUX TOPSIKOB U MPOIECCOB B Psifiec COBPEMEHHBIX
rocyfapcTB, a Kak CUCTeMa aKCMOMATHUYECKU BBEJCHHBIX MOJIOXKEHUN U 1IeHHOCTel, Garofapsi
KOTOPbIMU 3TU TOCYJapCTBa B CBOE BpeMsi U ObUTU O(pOPMIIEHbI UHCTUTYLIMOHATILHO. ABTOP BO-
00I111e JTOBOJIBHO YacTO WCIHOJb3YeT CIOBOCOUYETAHNE «MHCTUTYIMOHAJBHBIA [IU3aiiH», TIOIIep-
KUBAsi KOHCTPYKTUBHbIA XapakTep MOJUTUYECKON JeSTebHOCTA U U3MEHSIEMOCTb €€ OCHOB, B
T.4. METOJIOJIOTMYECKUX , B OUEHb LIMPOKUX npepesiax. [Ipu arom P. INaprapenny Henb3s Ha3BaTh
PETSITUBICTOM, TIOCKOJIbKY OH SIBHO CTaBUT I[EHHOCTH BBIIIIE METOJIa, PEANOUnTaET embepa-
THUBHYIO IEMOKPATHUIO UHBIM MOJIEJISIM, & CAMOYTPAaBJICHUE HA MeCcTax — JiIoObIM hOopMaM BepTU-
KaJbHOI yNpaBJieHUeCKOl uHTerpauuu. PABEeHCTBO CTaTyCOB Te€X, KTO BCTYNAET B MOJUTUUYECKOE
oOllIeHre — BOT Wjieasl aBTOpa KHUTU, HO BO3MOXHbIE OOBUHEHHUSI B UJICATIU3ME U YTOMUYHOCTHU
OH OTBEpraeT, YKa3biBas Ha HEKOPPEKTHOCTb TAKOr0 pofa KpuTuku. JIro6ast Mofesb XKenaemMoro
couMaibHOrO mopsiika 0yeT, 6e3yCl0BHO, YTONUMYECKOM, €CIM He MpuiaraTb HUKaKuX yCUJINN
1o €€ BOIUJIOIICHUIO B YKU3Hb, COMATIbHASI ICCTBUTENILHOCTD JIOBOJILHO MHEPTHA B CBOEM CYIIIe-
CTBOBaHUM, MOCKOJIbKY MaTEepUaJbHA B CBOEH OCHOBE, & MATEPUU CBOMCTBEHHO COMPOTHUBJISITHCS

62 Kykbik >xaHe memnekeT, Ne 2 (99), 2023



Benaes M.A. PeueHsua Ha kHury: Roberto Gargarella“The law as a conversation among equals”

BCSIKOMY MMITYJIbCY W3BHE. ABTOP yTBEPKMAET, UYTO MPOEKTUPOBAHNE IEMOKPATUYECKAX UHCTH-
TYTOB B BECbMAa 3HAUNATEJILHON MEpE 3aBUCHT OT TOTO, PA3BUBAIOTCS JIN B CMBICIIE TTOJIUTHYECKON
3peJIoCTH TpaxkaaHe Omarofaps TaKuM MHCTUTYTaM, UM HeT. B mepBom ciyyae «mpodeccuoHa-
JIU3M» MOJIMTUYECKUX JIESITENEN OKA3bIBAETCS BEIMUMHON CaMOBO3paCTatOlE, BO BTOPOM — CKO-
pee UCKITIOYEeHHEM,, HesKesi NpaBuiioM. CTaTUYHOCTb KOHCTUTYLIMOHHOTO CTPOSI UTPAET B Cy/IbOe
rOCy/IapCTBa MOJIOXKUTEBHYIO CTAOMIIN3UPYIOIIYIO POJib, HO M OTKPBIBAET MyTh K KPU3UCY Jie-
Mokpatuu. [TosTomy-To 3TH iBa (hpeHOMEHA MOTYT MBICIUTBCS U CYIIECTBOBATH MO OTAEIBHOCTH,
TaK 4TO cama ujes MpeoOpa3oBaHuil K JyUIIEMY YacTO BOCIIPUHUMAETCS KaK IJI00allbHast C TOY-
KM 3peHusi TpeOyeMbIX PEeCypCcoB U IIMPOTHI MpeipUHUMaeMbIX pedopM. OfHaKO, O MHEHHIO
P. Taprapemisl, camble Jyuliie npeoOpa3oBaHMsl OCYILIECTBISIIOTCS TaM, IJle HEeT TI0OaTbLHOM
Uenu MoaudUKalMi KOHCTUTYLMOHHOTO MpaBoIopsiika (B MpUMEp NMPHUBOJSTCS COBPEMEHHBIE
Kanana n Mpnananst B KOHTEKCTE MAaCCOBBIX 0OCY>KJCHUI psifia CyIbOOHOCHBIX TOIMTHYECKUX U
npaBoBbIX petieHuil B 2000-e roppl).

Cpenu abCTPaKTHBIX U YHUBEPCAJIBHBIX KAYECTB, PA3BUTHE KOTOPBIX IO3BOJISIET CIIACTH IEMO-
KpaTHUIO OT CTarHallii, aBTOp Ha3bIBaeT WJICI0 PABEHCTBA, IOMYILEHAE PA3HOTIACHIA, NHKITIO3UB-
HOCTb, IETMOEPATUBHOCTb,, OCMBICJEHHBIN 1 apTUKYJIMPOBAHHBIH Iy OJIMYHBIA MHTEPEC , OTKPBITHIN
[MAJIOT, IOy CKAIOIIMI MPOJIOJIKEHNE BO BCSIKUI MOMEHT CBOEro CylecTBOBaHus. EcTecTBeHHO,
PaBEHCTBO W/ET NEPBbIM B 3TOM CIHCKE WICAIbHBIX BCEOOIINX YCIOBHUIL, YTO COOTBETCTBYET U 3a-
flaye BCEro MCCIefoBanms. PABEHCTBO aBTOpP MOHMMAET KaK MPUHLMII, PACTPOCTPaHSIEMBbII Ha BCEX
YIEHOB COOOIIECTBA U HEONPOBEPIKUMBIH (haKTaMU HETOXK/ECTBEHHOCTH 3THX YJIEHOB APYT ApY-
Iy 10 KaKUM-JM0O KOHKPETHBIM XapaKTEPUCTHUKaM. Mbl BCe, O€3yCIIOBHO, Pa3HbIE — YKa3bIBAET
P.Taprapenna, HO TOJILKO HE B MOJIMTUYECKOM OTHOLLEHUH, T/Ie Hallle PaBEHCTBO MTPOMCTEKAET U3
00111e4YeI0BeYeCKOro MOpasIbHOro IOCTOMHCTBA U NOofjiep>KuBaeTcst M. He ObIBaeT 1 He MOXKET B
NPUHLMIE OBITH 60JIee CHITBHBIX MM O0Jiee CIa0bIX CIOCOOHOCTEN K MOJIUTHYECKOMY YUYaCTHIO,
He ObIBAET M HE MOKET ObITb ABTOPUTETA B MPUHIATHN PELLECHUI, IPUBHECEHHOTO B MUAP MOJINTH-
KW W3BHE, OJ1arofapsl TAKMM KadecTBaM MHAMBU/A KaK paca, HAMOHAJIBLHOCTB, TIOJI MM BO3PacT.
Kak BugyM, B3risiibl aBTOpa Ha PAaBEHCTBO HANIOMMHAIOT JIMOEPTAPHO-IOPUMUECKYIO TEOPUIO
B.C. HepcecsHiia, B KOTOpPOI paBEHCTBO HOCUT MOTYEPKHYTO (popMasibHbIN XapakTep U onpesie-
JISIET B CBOEW CYIIHOCTU KaK CBOOOAY, TaK W CHPAaBEIMBOCTh — 00Jie€ CYLHOCTHbIE NPUHLMITBI
NOJIMTAYECKON opraHn3anuy oouiectsa. B padore P. 'aprapesibl cipaBeyIMBOCTb TOXKE MPUCY T-
CTBYET B €€ KOMMYHMKATUBHOM M3MEPEHNHN (O YEM MOWMIET peysb flajee), a CBoOOJa OKa3bIBAETCS
HE TIPEANOCHUIOYHON BEJIMYMHON, HO KOMIIEKCHBIM PE3YNBTATOM MHCTUTYLMOHAIBHOIO Pa3BU-
THS1, YTO AENACT JIAHHBIN B3I/ 60Jee pealucTUUYECKUM U HE[OCTYIHBIM JJIsl Pa3HOTO pofia Me-
TapU3NYECKUX MHCUHYALUI, CTOJIb CBOMCTBEHHBIX MOJUTUKO-MPABOBBIM JUCKYCCHUSIM (TaKOBBIMU
OyayT, HapUMEp, BCE PACCYXKJIEHUSI O BPOXKJEHHBIX MJESX, Ha KOTOPBIX HEMPEMEHHO JIOJIXKHO
CTPOUTHCS AEVICTBYIOILEE 3aKOHOAATENBCTBO).

TonepaHTHOCTE K pa3HOIIACUSIM — 3TO BTOPOI aCHEKT HJIEAIbHOTO IEMOKPATUYECKOrO KOH-
CTUTYLMOHAJIN3MA, 110 MHEHMIO aBTopa. Hannune crnopoB 1 JUCKYCCUil HOPMAJIBHO [Tl HEOJHO-
POAHOTO COIMyMa, O Kakol Obl YMCIECHHOCTH MblI HU roBopusm. Ccbuiasick Ha [Ikona Ponsa u
J>xepemu YounjipoHa, aBTOp MOJIAraeT, YTo (PaKT «pa3yMHOro IUIFOpaln3Ma MHEHUi» BbICTYMA-
eT KaTaJIM3aTOPOM MOJUTUYECKUX JUCKYCCHUIl, HE AT yracaTb IEMOKPAaTUYECKON aKTUBHOCTU
OTJENBHBIX JHL. [JOIKHBI OBITH YCTAHOBJIEHBI NMpaBWJa pa3pelleHus] MPOTUBOPEUMii, a TaK>Ke
NpaBuiia MPEeKpaIleHns] AUCKYCCHUA, €CIIM TaKOBbIE yTPauMBalOT KOHCTPYKTHMBHBIM XapakTep.
P. T'aprapesnna npepgnonaraeT, 4YTo CyIECTBYET HEUYTO BPOJie MOJATUYECKON 3MUCTEMOJIOTUH,
KOT7Ia YuCTO (pusocodcKue MpeAcTaBiIeHus 06 0O0CHOBAHHOCTH M MCTUHHOCTU YOEXKIEHWI, O
Npoliecce TaKoro 000CHOBAHMS U MP. MOTYT ObITh BKJIFOUYEHbI B COLMANBHBINA MOPSAOK U ypery-
JIMPOBaHbI MOCPEACTBOM IOPUMYECKUX MpaBuil. Brijiesenue oco60ro KOHrjaoMepaTa HOpM 4UCTO
NPOLIEyPHOTO 3HAYEHWs CBOMCTBEHHO MHOTVIM aBTOPUTETHBIM MBICIUTENSIM COBPEMEHHOCTH,
Cpenu KOTOPbIX U yNoMsHYThIi Bblwe [Ix. Pon3, a Takske I'. Xapr, [Ixx. ®unnuc, Y0. Xabepmac u
T.1. PazHornacue kak peajibHbIil (DakT HE MOXKET ObITh C IOCTATOYHOM TOYHOCTBIO NPEAYrajlaHo 1
OMHMCAHO B CUCTEME MPaBUJI, CKOJIb Obl MOPOOHBIMU TaKUe MpaBUiIa HU ObUIM, HO HOPMAJIU3aALMS
pa3Horyacuii yepes3 npoueaypbl He TOJIBKO JOCTUKUMA, HO U BEChbMa XeJjaTeabHa. JTo, No-BUIU-
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MOMY , €JMHCTBEHHBIA CIIOCO0 COYETATh IMIUPUUYECKYIO TUHAMUKY >KA3HEHHBIX YCJIOBUM JTIFOOOT0O
C000ILIECTBA C HEMOJIBUXKHOCTBLIO MPUHUUIIOB OPraHU3aliy MOJUTUYECKOTO ObITHSI, B OCOOEHHO-
CTHU, JIEMOKPATUYECKOTO.

MHKII03UBHOCTD — TPETHIl aCMEKT IEMOKPATUUYECKOTO KOHCTUTYIMOHAIM3MA, TIOHUMAEMBIii
nBosiko. C O[JHOI CTOPOHbI, 3TO BO3MOXKHOCTb NPUHUMATL Y4acTHE B OOCYKIEHUU 17151 BCEX,, KOrO
MOTrYT TAaK WM WHAuYe 3aTparuBaTh Oy[ayllue pelleHUs, NPUHAThIE MO pe3yJibTaTaM 3TOro 00-
cyxpenusi. C Ipyrol CTOpOHbI, 3TO HEOOXOAUMOCTb NPUOCTAHOBJICHHUS MyOJIMYHbIX 1€06aTOB, HE
COOTBETCTBYIOILLIMX JIAHHOMY YCJIOBHUIO, BIJIOThL 10 oOecreueHusi 00jiee MPOKOM BOBJIEUEHHO-
ctu rpaxpaaH. Punocodckoit 0CHOBOM laHHOTO MMniepaTuBa P. ['aprapesnia Ha3bIBaeT NMpUHLINUI
IIx. Ct. MwIst 0 TOM, UYTO UHAWBUJ, — HAWTY YN CY/IbSI B TOM, UYTO KacaeTcsl ero JIMUHbIX UHTe-
pecoB. [TOHSTHO, UTO peub UAET O B3POCbIX JEeCNOCOOHBIX rpaxjaHax. MHKIII0O3UBHOCTD, TOHU-
MaeMasi TakuM 00pa3oM, Yalle BCero BbICTYNAeT 0ObEKTOM KPUTHUKU, U MOCIE/IHSIS, C HALIel TOY-
KU 3pEHUs], HE JIMLLEHA IEUCTBUTELHBIX OCHOBaHWi. He ocnapuBasi KOMIETEHTHOCTH MHIMBU/A
BO BCEM, UTO KacaeTcsl ero YaCTHOM >KU3HU, BCE 3Ke HE MPEJCTABIISIETCS BO3MOXKHbBIM pa3/ieUThb
YacTHbIE W MyOJMYHbIE aCMEeKThl CYIIECTBOBAHUS TaK, YTOObI TpeOOBaHWE WHKIIFO3UBHOCTU HE
nepepacTaso U3 paBuiia B Hey100Hoe U Tskkoe 6pemsi. [lonpoOyem npefcTaBuTh cede, K mprume-
Py, paboTy OOLIECTBEHHOrO COBETA MPU MUHUCTEPCTBE (PUHAHCOB, MPEAMETOM OOCY3KIEHUS KO-
TOPOTO SIBJISIETCS LIKaJa HAJIOra Ha I0XOfbl (puznyeckux aul. ['ocy1apcTBO KenaeT NepenTu OT
MJIOCKOM LLIKAJIbl HAJOr000JI0KEHHS] K IPOrPECCUBHOM, YTO SIBJISIETCS JOBOJIBHO UYBCTBUTEIbHBIM
IJISl JIMLL, YbU [IOXO/bl BICOKU. BO3HMKAET 3aKOHOMEPHBIN BONPOC: KaK Peaan30BaTh MPUHUMIT
MHKJTIO3MBHOCTH B paboTe JAaHHOTO COBEIIATENILHOTO OpraHa, eCJIi MbI 3KeJlaeM COOJIIOCTH, KPO-
Me Toro, u paBeHcTBO? Cam OTOOp KaHAUAATOB B WIEHbI 3TOT0 COBETA JIOJKEH MPOU3BOAUTHLCS
C y4eTOM CTpaTU(PUKAUUU KOHKPETHOro OOIIeCTBa, B T.U. O UMYLIECTBEHHOMY npu3Haky. Ho
3TO O3HAYAET, YTO OOLIECTBEHHbII COBET HUKOIMA HE MPUJET K COIIACUI0 OTHOCUTEJBHO ILKa-
JIbl HaJora: Manoo0ecneyeHHble rpaxkjaHe, UMes. B BUMly TOCY[aPCTBEHHbIE MEPbl COLMATBLHOM
NOJJIEPKKK, HOCSILME JIPECHBII XapakTep, OyyT BbICTYNATh 3a MPOrPECCUBHYIO 1IKAy, apTH-
KYJIUPYsI 3TO Kak BceoOiree 6y1aro M OCYIIECTBIACHHYIO CIIPABEJIMBOCTD, TOTMA KaK KaxK/blid 13
TaKUX rpaxjiaH, BbICTyMAas, 10 MWLTIO, «Cy/ibeil B COOCTBEHHOM JieJie» , MPOCLUPYET 3TO pellieHue
UCKJIIOUUTELHO Ha ce0sl caMoro, He uMesl B BUIy HacejieHue B LejoM. O4eBUIHO, aHATIOTMYHO
Oy[yT JeCTBOBATh U NPEICTABUTENN HauboJsee 00eCIeUeHHOr o CJI0s TPaK/iaH, 3a UCKII0YEHUEM
AEKJIapUPYyEMbIX MOTUBOB — OHU OY[1yT UHbIMU, BMECTO ANEJUISLMU K CIPABEAJIMBOCTH OYIET AaHa
CCbIJIKa Ha TMPUHUMIT PABEHCTBA, OTCTYIJIEHUE OT KOTOPOro OKaXKeTCs, 0 UX MHEHUIO, HEPa3yM-
HbIM U HMYEM He 000CHOBaHHBIM. Takum 06pa3oM, Halll TUIIOTETUYECKHIA OOLECTBEHHBIN COBET
pU MUHUCTEPCTBE (PUHAHCOB, BO-TMIEPBLIX,, MPEBPATUTCSI B TOUHOE MO100Me MapiaMeHTa, Kak pa3
U KOHLUEHTPUPYIOLLETro B cebe IUCKYCCUu MOA0OHOro poaa, Mo KpaiHel Mepe, B IpefiCTaBIeHUN
OOBIYHBIX JItOfIel. A BO-BTOPBIX, MOJ] BOMPOCOM OKAXKETCS CTATYC BbIPAOOTAHHBIX UM PEKOMEH-
JALMIA: €CIM OHU He 00s13aTeNbHbI 1711 COOTBETCTBYIOLIErO OpraHa UCIOJIHUTEILHON BJIACTH, TO
mpoile 000UTUCH 6€3 TAKOro OpraHa B MPUHLIMIIE, €CJIM XK€ OHU 00s13aTeNbHbI, TO PEKOMEHIALIN
OKAa3bIBAIOTCS (PyHIAMEHTATBHO OCIMOPUMBIMH, MOCKOJBKY pean30BaTh MHKIIIO3UBHOCTH IMOJI-
HOCTBIO HUMKOTJIa HE YacTCs, Be[lb 3TO XapaKTepUCTUKA HE TMPOLEAypHas, a CyOCTaHIMANIbHAS,
cofiepkaTesbHasl, OTChUIAIOIIAS HAC K IGMICTBUTEILHOMY YCTPOICTBY OOLIECTBA U CIIOKHOMY I1e-
PpEeIIETeHUIO MyOJIMYHBIX U YACTHBIX MHTEPECOB MPU UMEIOLIEH UHOINIA MECTO HEOCO3HAHHOCTH,
HENpPEJCTABIEHHOCTU B IMCKYPCE KaK MEPBbIX, TAK U BTOPbIX.

JlemGepaTHBHOCTD — YETBEPTHIN aCTIeKT AEMOKPATHUECKOro KOHCTUTyIMoHamm3Ma. OHa 1mo-
HUMAaeTCsl KaK CO3/IaHhe MPOCTPAHCTBA MJIsi OOMEeHa UesIMU B XOJie MOJIMTUIECKUX MUCKYCCHI,
npUyYeM aBTOpP HACTAMBAET HA TOM, YTO TaKON OOMEH MO3BOJISIET KaXKAOMY M3 €r0 y4YaCTHUKOB
Kak Obl MOJIHSITHCS HAJ] CBOUM OObIIEHHbIM CYLIECTBOBAHUEM U MPOSIBUTH TE JIMYHbIE KAYeCTBa,
KOTOpbIE€ B OObIYHON MOBCEIHEBHOCTU OCTAOTCS CKPbITbIMU. [TOHSTHO, UYTO ¢ mpoueaypHOi TOY-
KM 3peHUsl 00eCNeYUTh AeMOEPATUBHOCTD JOBOJIBHO MPOCTO, FOPa3/io MPOLLE MO CPABHEHUIO C
MHKJIIO3UBHOCTHIO. HO Kak oHa MOKeT ObITh 0OecreueHa ¢ aMMCTeMOJOTMYECKO TOUKHU 3peHusl,
HET MOJIHOM SICHOCTH. [1esio B TOM, YTO [iI1 OOMEeHa WEesIMU HY>KHbI, BO-NIEPBbIX, CAMU UJIEU, &
BO-BTOPBIX, 3KeJlaHUe UMKU 0OMEHUBATHLCS. ECii MbI cO3/1aeM CTPYKTYPHI [Jisl 0OCY3KIESHUS CII0K-
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HbIX YIPABJIEHYECKUX BOMNPOCOB, JOCTYMHBIX U HE BCEM MPO(PecCHOHANIaM, TO KaK BO3MOXHO
OUJIATh TOJIKOBBIX MPEJJIOKEHUI OT JIMLL, JANEKUX N0 00pa3y XKU3HU U XapakTepy Tpyda OT Mmy-
6sm4HOrO yrpasneHus? be3ycioBHO, MHOTOCTOPOHHMIA B3TJIs] HA MPOOJIeMy OKasKeTcsl B JAlIbHEl
nepcrnekTiBe 3pekTUBHEE OTHOCTOPOHHETO, HO JIJIsl 3TOrO HYXHbI CYyObeKThI, FTeHEPUPYIOLLHe
albTepPHATUBHbIC PELLEHUs, a TaKasl ClIOCOOHOCThL HE laeTcsl cama coOOoi, OHa yxke Mmpefrnoara-
€T CHUHTE3 MPEeMLIECTBYIOLIErO ONbITa, MPUYEM OIbITa UMEHHO B Jiene ynpasiaeHus. K Tomy xke
BpEMsI — pecypc, KOTOPBIA CJAeyeT S5KOHOMUTh, & OECKOHEUHbIE 1e0aThl 3TOMY HE CIOCOOCTBY-
10T. K coxxanenuto, P. Taprapensa Hurjie B cBoeil paboTe He YKa3bIBAET, KAKOW 3arpajiuTe/bHbIN
(pUALTP MBI JOIKHBI YCTAHOBUTD, YTOOBI CIMIIIKOM TSKeJIbIe 1 3alyTaHHbIe BOMPOCHI MO0 He
BBIHOCUJIMCH Ha 0OCY>KJIeHHEe BOBCE, MO0 06CyKanuch 60see NOArOTOBIEHHBIMU K TOMY JIMLA-
mu. Bropoe, npasna, 6yaet HapyliaTh NPUHLUMI HHKIFO3UBHOCTH, @ IEPBOE — MPUHLUI PABEHCTBA.

OcMbIcrieHre MyOMMYHOrO MHTEpeca — MSIThIi KOMIIOHEHT WEAJIbHOW MOJEsH, MpefcTaB-
JIEHHO! B KHUre. ABTOp MOJAraeT, YTO NPaBO U MOpayb — (P€HOMEHbl UHTEPCYOBEKTUBHBIE 11O
CBOEMY TPOUCXOXJIEHUIO (AaHAJIOTMYHOE YTBEPXKIAJIM Takue ucciefnoBaTenu kak M. BaH Xyk,
B. Kpasuii, A .B. [Tonsikos, M.J1. YecTHOB u 1p.), CIEAOBATENBHO, OHU 60Jiee TPUCTIOCOOJIEHBI K
PEerynMpoBaHuUIO IEATEIbHOCTH, CBA3YIOLIEH BOSMHO MHOKECTBO MH/MBUYYMOB, @ HE pa3fesi-
oleil ux. BoT nouemy BaskHO yMeTb apTUKYJIMPOBAThH UMEHHO BCEOOLIMI MHTEpeC, Toraa Kak
YaCTHbIA (DOPMUPYETCSI B CO3HAHUY UHVBUIA €CTECTBEHHBIM 00pa30M, a B MOJIUTUYECKON KU3HU
— 1o octaTouyHoMy npuHumny. Kak nonaraer P. 'aprapemia, iMEHHO CIOCOOHOCTH (DOKYCHUPO-
BaThCsl HA OOLLEM, T.€. KOJNIEKTMBHOM MO3BOJISIET YEJIOBEKY BbIXOAUTh 34 NPUBbIYHbIE PAMKHU CBO-
e/l UHIMBUIYAIbHOCTH Y COLMAITU3UPOBATHCS B KAUECTBE areHTa J0ObIX MPakTUK. C 3TUM TPYIHO
CHOPUTD, MOCKOJIBKY TakK TOBOPUT HAM U COLMANIbHAs NICUXOJIOTHS, U OTYACTH (peHOMEHOJIOTHS,
HO K 9TOMY WfIeally MOT'YT ObITh NPEIbSIBICHbI BCE T€ BO3PAXKEHUS, UMEIOIIKE SMUCTEMOJIOrYe-
CKUIi1 XapakTep, KOTOphIE BbIlIe ObLIU aJpeCcOBaHbI ICTMOECPATUBHOCTH.

[lecras cocTaBisAoLasi COBEPLUEHHON KOHCTUTYLMOHHOM IEMOKpATUX (MU, HATPOTHUB, JIe-
MOKpPATUYECKOr0 KOHCTUTYLMOHAIM3MA) — 3TO OTKPBITBIA [MAJOr, KOTOPbIA BOCIPUHUMAETCS
€ro y4acTHUKaMHU KakK MOTEHLMAIbHO OECKOHEYHbIA B TOM MEpE, B KAKOW 3TOro TpeOyeT yyeT
001X nHTEpecoB. JIOMMYHO, YTO TaKON MPUHIUI APTUKYIMPOBAH MOCJEAHIUM — OH KaK Obl CyM-
MUPYET B CBOEM COJIEp>KaHUU BCE, Ha3BAaHHOE Bblllle. Be3ycoBHO, TaKOW [Manor MoxeT ObITh
CTPYKTYPHUPOBAH Ha COOTBETCTBYIOLIME YaCTHU, (Pa3bl, MEXKTY KOTOPHIMUA MOT'YT B KBA3UMPABOBOW
¢opme 0OBEKTUBUPOBATHLCS] MPUHUMAEMbIE PELLEHKs. ABTOP M0 HEU3BECTHOU NPUYMHE U30era-
eT aHaJli3a OJJHOM Ba’KHOW KOMMYHUKATMBHOW TPYJHOCTHM, BO3HMKAIOLIEN HAa MyTHU peann3aluuu
maHHoro npuHuyna. Ecnu B xofe fuanora 6yayT NPUHAMATHLCS KaKMe-TO pellleHnsi, OHU CO Bpe-
MEHEM CTaHyT oOpa3uamu Il CXOfHbIX CUTYyaluii, T.€. c(hOpMUpPYETCs KOPITyC NMpeLefeHToB. B
KaKOl Mepe B JaJIbHEHILIEM 3TU NPeleeHThI IOJKHbI lepecMaTpuBaThesi? MoxeT i ObITh TaK,
YTO PEe3yJIbTAThl MPEIIECTBYIOLMX AAATIONOB OKA3bIBAIOTCS! PAMKAMU, OFPAHUYMBAIOLLUMU CBO-
6011y, HEOOXOUMYIO ISl AJIbHEMIIEro OOLICHUSI U MPUHSTUSL pelleHuii? Y1ucTo Joruuecku Mol
COMNOCTABJISIEM MPUHLMIT SKOHOMUM YCUJIUNA, CBOMCTBEHHbII YE€JI0OBEKY U MOPOXKIAIOLIMIA, KCTATH
rOBOp$1, BCE U3BECTHbIE MHCTUTYTHI OOIIECTBA, U HETIOCPEAICTBEHHYIO JIEMOKPATHIO, 3aTPATHYIO
SHEPreTUYecK! M C TOYKU 3pEHUsl BpeMeHU. Pe3ysbTar ke Takoro cOnocTaBlIeHHs! OTHIO[b He
CBUJIETEJILCTBYET B MOJb3y OECKOHEUHbIX OO0CYKIEHUN, XOTS KaK Ueall 3TO 3BYUUT MO MEHbIIIEH
Mepe BeCbMa NpPUBJEKATENbHO. [Ipr 3TOM HYKHO MOHUMATh, YTO PEAIU30BATh €ro, He HAPYLIUB
HU OJTHOT'O U3 HA3BAHHbIX paHee MPUHLMUIIOB, KpaiiHe Npo6JIeMaTUYHO.

OcraBumecs riaaBbl KHUTH BIJIOTH /IO ABA/IIATON MOCBSILIEHBI pA3HOOOPa3HBIM MPUMEPaM Jie-
mmbepatuBHbIX npouenyp B Kanane, IOxHoi Adpuke, Aprentune. Kone4yHo, 3T npumepsl He
OCHOBaHbI Ha CTPOTMX 3MIUPUYECKUX JJAHHBIX, IOCKOJBbKY COOpaTh Takoe KOIN4YeCTBO MH(OP-
Maluu sl OJHOTO aBTOpa ObLIO Obl HEBLIMOIHUMOW MUCCHUE, HO YUTAsl 3TU OMUCAHUS, MOXKHO
yOeIUThCS, YTO JIOU JEHCTBUTENBHO CIOCOOHBI K OTKPBITOMY U MPOJOJIKUTEILHOMY B3aUMO-
AEVCTBUIO MO Ppsly OOLIE3HAYMMbBIX BONPOCOB, B OCOOEHHOCTH, KOIJla PELLIEHUE 3TUX BOIPOCOB
NPABUTENILCTBOM 10 KAKOW-TO MPUYMHE 3aTSITMBAETCS UM OKA3bIBAETCS MPOCTO HE COOTBETCTBY-
FOILMM O3KUMIAHWSIM OOJIBIIIMHCTBA.
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Takum oGpazom, Tpyn Pobepro I'aprapemuisl sBnseTcs ele OfiHOi, XOTS U BECbMa YMEPEH-
HOI anoJioruell MoepaabHON IEMOKPATHH, TOCTPOSHHON Ha (PIITOCOCKON Hjiee MMaIOorMIecKo-
ro pasyma, Iorpy>kKeHHOro B cpepy MOJUTUKUA — ufiee, Oepylieid CBOE HAYaJlo OT ApPHUCTOTEs
Y CErofiHs TOTyYMBIIEH HEKHE IOTOJIHUTEbHbIE UMITYJIbChI K CYLECTBOBAHHUIO. 3HAUUTEIbHAS
4acThb KPUTUUECKUX JIOBOJIOB B OTHOILEHMM JIJAHHOM WJEW He CHsTa B paboTe, YTO HE OTMEHSET
HEOoOXOMMOCTH OJarofiapst €€ MpOUTEHUIO ellE pa3 OOpaTUTHCS! K MOJIUTUKO-TIPABOBON KOMMY-
HUKaUUK KaK chepbl BOCIPOU3BOJICTBA «MEHSI-CaMOro-Kak-pyroro» (Boipaxkenue [lons Puképa).
To, 4YTO HaHHAsi KHUr'Aa CTUMYJIMPYET CBOErO YMTATENsl K [NIyOOKMM Pa3MbILUIEHUSIM, COMHEHUIO
HE TIOfIBEpraeTcs, a BbIBOJbI — B TIOJTHOM COOTBETCTBUM C MPUHLIMIIOM JIeMOEPATUBHOCTY — HAM
NPUXOAUTCS JIENATh CAMOCTOSITENIBHO.

M.A. beasies, ¢+ K., O.E. Kyradun atbiHgarsl yHMBepCUTETTiH (punocodusi xkaHe dJie-
ymeTTaHy KadenpacsiHbiH qoueHti (Mackey, Peceit): KyKbIK asemineri e3apa ic-KuMbLi-
abIH TeHairi Typaabl. Roberto Gargarella «The Law as a Conversation Among Equals»
(Cambridge University Press, 2022) KiTaObIHbIH pelieH3UsICHI.

Ochbl KiTanTbIH peleH3UsIChIHbIH 63eKTiliri byaHoc-Alipec yHUBEpCUTETiHiH Mpodeccopbl
PoGepro 'aprapesuiatbiy KYKbIKTHIK 3epTTeYJIEPAe KOJIaHy YIIiH XaKbIH/a KapyslaHFaH KiTa-
ObIHBIH MaHBI3/IBUIbIFbIHA Gall/IaHbICTBI. PelieH3nsarbl 3epTTey MOHI PELCH3MSUIAHATBIH KiTall aB-
TOPBIHBIH KYPbUIbIMBIH, TaKbIPbIObIH 3KOHE HErisri QJesiepit Taljjay/iaH TYPAJIb. KyMBICTBIH
MaKCaThI KiTall KYPbUIBIMBIHBIH HETi3T1 3neMeHTTep1H OHBIH TYKbIPbIMIAMAIIbIK, OMbI MEH Ka3ipri
Ke3eHJie KYKBIKTaHy/bl JaMbITy YIIiH MaHbI3bIH KaliTa Kypy OosbIn TaObuiafbl. TakbIpbINTHIH
KaHaJIbIFbl aBTOPALIH, - KOHCTMTyuI/lﬂJIbIK KYKBIKTBIH, caﬂcaTTaHy MCH KYKBIK TeOpl/lﬂCbIHbIl—l o3a-
pa GailaHbICBIHAAFbI QVICIIIHIH KbI3bIKThI (POPMATHIMEH HErifesreH. 3epTrey JicTepi peTiHye
FBUIBIMU aKTapar KO3/IePIMCH KYMBIC iCTey Heri3iHje FabIMHbIH KYKBIKTBIK KO3KapacTapblH Ta-
PHXU KaiiTa Kypy >KoHe TYCIHAipy aaicTepi Komanbupl. [Ipodeccop P. aprapeiuiabiy Kirta-
ObIHa GepinreH peleH3nsTHbIH HEeTi3Ti TY>KBIPBIMBI - OHBI SKapHsiay IeMOepaTUBTIK IEMOKPATHUS
TEOPUSICHIHBIH, JaMYybIHA >KOHE OHBIH 3aH FbUIbIMBIH/IA KOJJIAHBLUTYbIHA YJIEC KOCAIbI.

Kiam co30ep: 3aH 2blabimbl; KYKbIKMbLK HAPAMOUIABIK, CAACU WUBIHObIK; 0eMOKpAmus,; oe-
AUubepamueminix; 63apa ic-Kumbli;, MeHOIK.

M.A. Belyaev, PhD, Associate Professor, Department of Philosophy and Sociology,
Kutafin University (Moscow, Russian Federation): On the equality of interactions in the
Legal World. Book Review: Roberto Gargarella ‘“The Law as a Conversation Among
Equals” (Cambridge University Press, 2022).

The relevance of the review of this book is due to the significance of the recently published
book by Professor Roberto Gargarella of the University of Buenos Aires for use in legal studies.
The subject of the research in the review is the analysis of the structure, subject matter and main
arguments of the author of the reviewed book. The purpose of the work is to reconstruct the key
elements of the structure of the book, its conceptual design and significance for the development
of jurisprudence at the present stage. The novelty of the topic is due to the interesting format of
the author’s argumentation — in the relationship of constitutional law, political science and le-
gal theory. Methods of historical reconstruction and interpretation of legal views of the scientist
based on work with sources of scientific information were used as research methods. The main
conclusion of the review of the book by Professor R. Gargarella is that its publication contributes
to the development of the theory of deliberative democracy and its application in legal science.

Keywords: legal science; legal reality, political reality; democracy, deliberation; interac-
tion; equality.

Aast nurupoBanms u 6ubavorpauu: BeaseB M.A. Perensus Ha kuury: Roberto Gargarella “The law as
a conversation among equals”’// Ilpaso u rocyaapcrso. N¢ 2(99), 2023. - C. 61-66. DOIL: 10.51634/2307-
5201 2023 2 61

Marepuaa moctynua B pepaxnuzo 20.07.2023.
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30 mas 2023 r. B r. Actane B Magsut Narikbayev University
(Ka3l'l0Y) cocrosinoch 3HaUMMOE MEXKAYHApOJHOE Hay4YHOE MEPO-
NpUSITHE — MEKTYHAPOJHBII ceMrHap Ha TeMy «CrocoObl MO3HaHUS
NpaBoBOH peanbHOCTW». Ero opranusaTopom BbicTynuia Hayunas
mKoJa Teopuu u pusiocopur TMpaBa B Juie TMpodeccopa, M.10.H.
I.Y. Ay6akupoBoii u npogeccopa, 1.¢.H. A.b. Iugukuna. Mo-
[epupoBaj AUCKyccuro Ha cemunape npodeccop A.b. [Tuaukus.

B 3acepanuy MeKyHapOJHOTO ceMMHapa NMPUHUMAJN y4yacTue
yUeHbIe, MOJIOfIble MCCIIE/IOBATENIM 1 npenojasaTenn u3 ['epmanun,
Kazaxcrana, Ykpaunsl u Poccuu.

OcCHOBHOII MpeMET 0OCY>KAEHUSI YYaCTHUKOB CEMUHApa — Bbl-
ABUHYyTAasl MpoheccopoM IopUANYEcKoro (hakyJibTeTa Y HUBEpCUTe-
Ta bpemena Jlopenuom Kanepom (OPI') meopus onmonozuuecxoii
uoeaavrocmu npaéa. J1. Kanep B O4HOM BBICTYNJIGHMM PAaCKpPbUI HA
CeMUHApe KJIIOUYEBbIE MOJIOXKEHUs JaHHOW KOHLEMNLMM, PaHee OIy-
OJIMKOBAHHbIE B HAYYHBIX CTATHSAX HA aHTJIMICKOM M PYCCKOM $I3bl-
Kax (B ToM umucnie B 1 Homepe Hatero >KypHana «IIpaBo u rocypap-
cTBO» 32 2023 r.). [laHHAs1 KOHUENUS SIBJSIETCSI HOBATOPCKUM TOJI-
XOJIOM K OCMBICJIEHHIO CYILIHOCTH 1 I'PaHuL] IPAaBOBOM PEabHOCTH, &
TAK>Ke MPEJICTABISIET COOOM MONBITKY HAMTH PaLIOHATIEHOE 3€PHO B
CYLIECTBYIOLIMX MPECTABIEHUSIX FOPUCTOB O MPUPOJIE NPaBa, 4acTo
CBSI3aHHBIX B OCHOBHOM C HOPMATHBHBIM MOHMMAaHMEM MPaBa CKBO3b
npusMy npasoBbIx HopM. JI. Kanepa He ycTpauBaeT Takoil OJX0x, O
KOTOPOM OH TOJIPOOHO FOBOPUJT B CBOEM BBICTYIUIEHUH.

Cpenn y4aCTHUKOB ME3KJIyHApOIHOrO CeMUHApa MoAPOOHYIO Xa-
pakTepuctuky Konuenuuu JI. Kanepa n ee npotuBopeunii pacKpbli
npodpeccop ropuauueckoro (hakynbTeTa YHUBEpcuTeTa bpemeHa,
CTapiunii HAy4YHbI coTpyaHuK MHctutyTa Makca Ilnanka, m.¢.H.
B.B. OrnesneB (OPI'). OH oTMETHII HEKOTOPYIO HE3aBEPLIEHHOCTh
paccyxxaenuii JI. Kanepa no noBojy ujlealibHOCTH MpaBa U €ro He-
NOJIHOIO OTOOPAXKEHUSI B CUCTEME MPABOBLIX HOPM.

AnanornuHo npogeccop A.b. Iuaukun B cBOeM BBICTYILIE-
HUM OCTAHOBWJICSI HA HEOOXOAMMOCTH JIONOJIHUTEJbHbIX apryMeH-
TOB TIO MOBOJY CTENEH! W/EATLHOCTH TPaBOBBIX sBIeHUA. MoryT
JIM TIPaBOBbIE SIBIIEHMSI CYLIECTBOBATH BHE IOPUMYECKOTrO $3bIKa?
Kak otnenuTth npaBoBbIe SIBJIEHUS OT COLMATBHBIX SIBIEHUI B chepe
OOILIECTBEHHOIO CO3HaHMS? DTHU U IPYre BOMPOCHI BLI3BAIM TITy-
OOKYI0 IMCKYCCHIO CPEI1 YYACTHUKOB MEXK/YHAPOJJHOTO CEMUHApPA,
KOTOpbIE ObUIM XOPOLLIO MOArOTOBJIEHbI K 00CY>KAECHUIO U 33/aBajin
npodeccopy JI. Kanepy MHOXKECTBO BOITPOCOB 10 €r0 KOHLIETIIUH.

Ipodeccop Kaz['lOY, p.10.H. U.Y. AybakupoBa B CBOEM BbIC-
TymieHun no6narofgapuia npodeccopa JI. Kanepa 3a raybokoe
PacKpbITHe KOHUENLMKA O HOBOM MOHUMAHUU MPUPOJIbI U CYLIHOCTH
npaBa, ¥ yKasajla Ha 0Ge3yCJIOBHYIO 3HAUMMOCTb 3TOW TEOpPUHM JIsi

© N.Y. Ay6akuposa, A.b. {umukun, 2023
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NpenojiaBaHusl TEOPUM NPaBa U KOHCTUTYLMOHHOrO npasa. LIeHHOCTHBIN NMOAXO K MpaBy Tak>Ke
MOKET ObITh PACKPBIT CKOB3b NpU3My KoHuenuuu JI. Kanepa, 4To noBbILIaeT ee TeOpeTUIECKYIO
3HAYUMOCTb JIJIsl COBPEMEHHON IOPUCTIPY/ICHLUH.

Ha ctpannnax xypHana «[IpaBo u rocynapcTBo» ecTh BO3MOXKHOCTb O3HAKOMUTBCS MOJIPOO-
Hee ¢ apryMeHTamMu Kak rnpodeccopa JI. Kanepa, Tak u ero kosuteru npoceccopa B.B. Ornesnesa
0 laHHON KoHuenuuu. [Ipurnamiaem K janbHenIen JUCKyCCcuu.

AAst nuTupoBanust U 6ubanorpadum: Aybakuposa .Y, Ausuxun A.B. O630p MeXAYHAPOAHOrO BOPKIIOIA
«Croco6b1 o3HaHus PaBoBoil peaabHOCTH>» (Actana, Magsut Narikbayev University, 30 mas 2023 1.) // TIpaso
urocyaaperso. N2 2(99),2023. - C. 67-68. DOI: 10.51634/2307-5201_2023 2 67

Marepuaa mocTynua B peaaxuuio 26.07.2023.

HOBBbIE KHUTU
H.A. Wasexo
LllaBeko H.A. HopmaTtuBHble Npo6nemMbl COBpeMeHHOl AeMOKpaTu-

HOPMATUBHBIE MPOBJIEMbI yeckon Teopumn. MoHorpadms. - M.: Mpocnekr, 2023 r. - 288 c.
COBPEMEHHON
NEMOKPATUYECKOW TEOPUU ISBN 978-5-392-38225-5
g MoHorpadua nocBsleHa OCHOBHbIM HOPMATMBHBIM BOMPOCaM,
BO3HMKAKOLWVM B COBPEMEHHOMN TEOPUM AeMOKpaTuu. ABTOp CpaBHUBaA-
eT JeMOKpaTMYeCKUn ngean npaBneHnA ¢ ero HegeMoKpaTUYeCckon anb-
TEPHATUBOW 1 MPUXOAUT K BbIBOAY, YTO AEMOKpPaTUA Janeko He Bcerga
ABNAETCA Haunyulwenn Gopmon npasneHUs. AHaNU3MPYeT COBPEMEHHbIE
L KOHLeNnuumn gemMmoKpatum (3nMTNCTcKas, MapTUCUNaTOPHas, CoBellaTesb-
HaA 1 aroHNCTMYeCKan) U yTBEPXKAAET, UTO HY OAHA 13 HUX He MOXeT CIly-
XWUTb 6a30BOI HOPMATMBHONM MOAESbI0 ANs AeMOKpaTUyeckon Gopmbl
npasneHuns. PaccmaTprBaeT OCHOBHbIE MHCTUTYTbl M MEXaHM3Mbl AEMOKPATUX U OTCTaMBaET Te3UC, YTO
WHCTWUTYTbl NPAMOI AEMOKPATUM Npu BCer X aMOVBaneHTHOCTY coaep»aT B cebe HepacKpbITbi NOTEH-
uman, Ho MHCTUTYT BbIGOPOB Ha CErofHALHNI AeHb BPAL S MOXKET CUMTATbCs OCHOBHbIM 1 TeM 6onee
HernpemeHHbIM aTpMbyTOM JEMOKPATUYECKOrO NPaBneHUs.

B 3aKknioueHue aBTOp KacaeTcs pAAa NpakTUYeckmx npobem, Co3aaLmnx yrpo3y AeMOKpaTm B CO-
BPEMEHHOM MUPE, CPeaU KOTOpbIX rnobanunsauus, aucbanaHcbl TEXHONOMMYECKOrO Pa3BUTHA, a TaKKe
BCMNJIECK Nonyansma.

COBPEMENMME KomEn
ITUKA ANCKYPCA W e ATt

AEMOKPATUS, CriABy
AKTYATBHbIE NPOBAE
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(r. Aamatpr, Kasaxcran),
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A.C.UBPAEBA,
A-I0.H., Ipodeccop, 3aBeayromas
kadeApOH TeOPUHU U HCTOPUH

rOCyAQpCTBA M IIPaBa,
KOHCTHTYIIMOHHOTO U QAMH-
HucTparusHoro npasa KasHY
nmenu Aap-®apabu (r. AamaTsi,
Kasaxcran),

E-mail: ibraeva_tgp@mail.ru

25 aprycra 2023 r. B npesepun npazaHoBanus [ust Konctury-
m B Kazaxckom HaiMoHalbHOM yHHUBepcuTeTe umenn Anb-Papa-
6u nipu coperictBun Koncturyyuonnoro Cyna Pecny6mmku Kazax-
CTaH COCTOSUIaCh MEKJyHapojHas Hay4HO-TpaKTH4ecKas KoHde-
peHuus Ha Temy «Koncturyuust Pecny6muku Kazaxcran — npaBoBast
ocHoBa pa3sutus HoBoro Kazaxcrana». 16 mapta 2022 ropa ['maBa
rocypapcrBa Ipesunent Kacbim-2Komapt Tokaes BbicTynui ¢ Ilo-
caanuem Hapony Ka3zaxcrana: «HoBbiil Ka3zaxcran: nyTbh 0OHOBIIE-
HMS ¥ MOJIEPHU3ALMM» , B KOTOPOM yKa3ajl Ha BEKTOPhI laJIbHENILINX
JIEMOKPATUYECKUX MPeoOpa30BaHuil B CTpaHe.

[To unuumatuse Ipesupenta Pecny6nuku Kazaxcran B Haei
CTpaHE B HACTOSIIIEE BpeMsl OCYLIECTBISIETCS KapAWHAIbHAsS pe-
¢opMa BO BCEX TOCYAApCTBEHHBIX OpraHax, MPOBOUTCS AKTUBHASI
3aKOHOTBOPYECKAs M OPraHU3alMOHHAs paboTa MO 3aKPEenJIeHUI0
Pe3ynbTaToB KOHCTUTYLUMOHHON pecpopmbl. [ToaTOMy OCHOBHOII 1ie-
JIbIO KOH(pepeHUMU SIBIISUICS NOJIMTHUKO-TPABOBOI aHAIN3 KOHCTUTY-
UUOHHBIX peopM, HAMTPABJIEHHBIX Ha ajibHENIlee 1eMOKpaThyec-
koe passutue Hooro Kazaxcrana.

B kongepeHuun npunsim yvactue IlIpepnceparens KoHcTu-
tymuonHoro Cypa Pecrybnmuku Kazaxcran D.A. A3uMoBa, cyibu
Koncrutyuuonnoro Cypa Pecny6mmku Kazaxcran, cyapu ropo-
fa AnMartbl; MPEACTABUTENM MECTHBIX WCIOJHUTENLHBIX OpPTraHOB;
MeXK/IyHapOHbIe 3KCHepThl, Beayue ydyeHole Kazaxcrana; npen-
CTaBUTENN TPAKIAHCKOr0 OOIIECTBA.

OTtkpbiBast paboTy KoH(pepeHUuH, coBeTHUK pektopa KazsHY
uM.Anb-Papadu f1.10.H., mpoceccop [HyiicenoB E.D. oTmeTnn Baxk-
HyI0 pojib KOHCTUTYUMU B rOCyJapCTBEHHOM YCTPOWCTBE M MOJIM-
TUYECKOM yrpasiieHn: «KOHCTUTYLMST 3TO 0cOObIi 3aKOH. 3/iech
3aKpeIUIeHbI I1aBHbIE WIeH, TI0 KOTOPBIM Pa3BMBAETCS HALlla CTPaHa.
Taxzke 371ech 3aKpenieHbl paBa v cBOOOIbI yenoBeka. Kaxkyplii ye-
JIOBEK JIOJDKEH YTHUTH M yBaxKaTb OCHOBHOH 3akOH. OTMETHM, 4TO
Ha pepepeHymMe, MPOUIE/IIeM B MTPOIIJIOM Ty, ObIJT BHECEHBI CY-
1IeCTBEHHbIE U3MEHEeHHs U JlonosiHeHnsl B OCHOBHOIT 3aKOH. Bee oHn
HarpasJieHbl HA Pa3BUTHE IEMOKPATUM» .

[pencenatens KoncturyuunonHoro Cypna AzumoBa 3D.A. oTMme-
Ttuna, YTo OcHoBHOI 3aKoH Pecnybsuku KazaxcTaHn 3akpenus rias-
HbIE YEJIOBEUECKHUE IIEHHOCTH. DTO yBaKEHUE MpaB U CBOOO]] 4eJIo-
BEKa, PbIHOYHAS 3KOHOMMKA, MPUBEP>KEHHOCTH JIEMOKPATUYECKAM
TPaAUUMSIM 1 IPUHLMIIAM TTPABOBOIO FOCYAPCTBA U TPaKAHCKOTO
oOuiecTBa. Bce HOpMaTuBHBIE MPaBOBbIE AKTHI JIOJKHBI COOTBET-
crBoBaTh KoHcturyumu. Konctutyumonssnii Cyj ecTb BbICHINN
CyAeOHBIIl OpraH, 3ajjlayeil KOTOPOro sIBIsETCs o0eclevYeHne KOH-
CTUTYLIMOHHOI 3aKOHHOCTH. B cBoeM BbICTymieHun A3umoBa J.A.

© JI.JI. baitnewmuaoB, A.C. Mbpaesa, 2023
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TNO/IBENIA OTIpefieIeHHbIe UTOrN AedaTensHocTH KonetuTynmonnoro Cyfia cTpaHbl 3a IEPBOE MOITY-
rogue 2023 1., yKaszalia Ha CYIIECTBYIOIIYIO MMPAKTUKy W 0003HAYMIA MPOOIeMbl KOHCTUTYIIMOH-
HOW 3aKOHHOCTH.

Boictynas Ha KoHpepenyu, akanemMuk HanponanbHoi akagemuu Hayk Pecny6nuku Kazax-
CTaH, /1.10.H., npoceccop CabukenoB C.H. noctasus Bonpoc 0 HEOOXOAUMOCTH Pa3pabOTKU U
NpUHATHAS HOBOW KOHCTUTYIMM Kak FOPUMYECKON rapaHTHW (DOPMUPOBAHUSI B COBPEMEHHOM
Kazaxcrane crnpaBefnmBoro m aeMokpartuuyeckoro rocypapcra. Kacasce neiictByromiein Kon-
ctutyimu, akagemMuk CabukenoB C.H. npemmoxkun gonogauTh MyHKT 3 ctatbu 40 KoHcTHTy-
uuu crienyroumm nojoxenuem: Ipesunaent Pecnyosuku KazaxcTaH, Bo3riaBisisi BbICUIYIO BETBb
WCTIOJIHUTETLHOM BJIaCTH, 0OECNeynBaeT COrlacoBaHHOe (PYHKIMOHUPOBAHKUE BCEX BETBEN rocy-
JapCTBEHHON BJIACTU M OTBETCTBEHHOCTh OPraHOB BJAacTH mepejl HapofaoM. OMNbIT MOKa3bIBaeT,
YTO BO MHOTMX COBpEMEHHbIX rocynapctax IIpesupent Pecny6mmky Kak riaBa rocypapctsa
BO3IJIABIIIET MCMOJHUATENBHYIO BIAcTh. Takke ObIO MPEANIOKEHO HajleanTh IlapiamMeHT KoH-
TPOJIbHOM (pyHKIMEl, onpenesnTs MecTo Konctutymmonnoro Cyza B CCTEMe TOCyapCTBEHHBIX
OpraHoB, U K KaKOil MMEHHO BETBU TOCY/IAPCTBEHHON BJIACTH OH OTHOCHUTCS. Bo MHOrmx rocy-
napctBax Koncturyuonssiii Cy OTHECM K Cy[eOHOI BJIACTU, KOTOPBIN BO3IJIABISIET BHICIIYIO
CyeOHy10 BETBb BJIACTH rocyjiapcTsa. B 3aBepiuennu cBoero BoIcTyieHus akajeMuk CabruKeHOB
C.H. noyepkHyJ1, YTO HA4YaTyrO KOHCTUTYLIMOHHYIO pe(POopMy HEOOXOAUMO MPOJIOJIKUTE C LENBIO
NPUHATHS B IEPCNEKTUBE HOBOM KOHCTUTYMN, IENb KOTOPO¥ MOCTPOUTH B HAalllEl CTpPaHEe HOBOE
CITPaBEINIMBOE, IEMOKPATUUYECKOE, OOHOBJIEHHOE OOLIECTBO.

B BeicTynuiennu cyasu Koncrtutynuonnoro Cypa 2Katkan6aeBoit A.E. 6b11M pacKpbIThl 0CO-
OEHHOCTH UH/IMBHUIy AJIbHBIX OOPAILEHUI KaK IOMOJIHUTEIHLHON rapaHTUH 3alUThI PaB YeJI0BeKa.
KoncTuTynuus pacumpuiia focTyn rpax/jaH K KOHCTUTYLIMOHHOMY KOHTPOJTIO, YCUIINJIA TIPAaBOBOM
CTaTyC MPaBO3AIUTHBIX MHCTUTYTOB. DTO TaKUe MHCTUTYThI Kak KoHncTurynmonnsn Cyp, Y nos-
HOMOYEHHBIN 110 MTPaBaM YeJI0BEKA, OPraHbl MMPOKYpaTypbl. B KOHEYHOM UTOre OY/IET MOBBIIATh-
Cs1 yPOBEHb JIOBEPUS TPakJjaH K FOCYapCTBY.

B BoicTynuiennu npogpeccopa Hyprnencosa E.K. 6but oTMeueHbI BcTOpUYecKye Mpefnochi-
KM BO3HUKHOBEHHMSI cyBepeHHoro rocypapctsa Pecnyomuku Kazaxcran. Cyap00HOCHBI BBIOOD
KazaxcTana 6bu1 Top>KecTBeHHO npoBo3riawén B ero Koneruryuun: «Pecnyosnmka Kasaxcran
YTBEPKIAET ce0sl JIEMOKpPATMYECKNM, CBETCKMM, MPABOBbIM W COLMAIBLHBIM TOCYIapCTBOM»
(cT 11.1). DTa ke cTaThs IaeT XapPAKTEPUCTUKY CYTHU I'Pa’KAAHCKOro OOLIECTBa, 1Jisi KOTOPOro,
KaK ¥ JiIs MPaBOBOTO FOCY/apCTBa LIEHHOCTSIMU SIBIISIFOTCS YEJIOBEK, €ro XU3Hb U NTPaBa U CBO-
607b1. Be160p aK0OHOMMYEcKON cTpareruii KazaxcTaHa oTpaskeH B JJaKOHWYHOI MO ¢opme, HO
eMKOI1 Mo copiep>kaHuto B ctathe: «B Pecny6smke Ka3zaxcTan npusHatoTcsl M paBHbIM 00pa3oM
3alLUIIAIOTCS] TOCYIAPCTBEHHASI U YaCTHAsl COOCTBEHHOCTh» (CT. 6). [Tpocheccop Hypneucos E K.
npeyIoKuI BBeCTH B KOHCTUTYLIMIO HOPMBI, ONPENIENISIOLLEE MOHSATHUS «[IPABOBOE TOCYIaPCTBO,
«PbIHOYHAsI 9KOHOMUKa» , «IPaXkK/IaHCKOE OOLIECTBO» C TEM, YTOObI OPUEHTUPOBATH OOLLECTBEH-
HOE CO3HaHME Ha MX MPaBWILHOE IOHUMAHKE.

Paznuunble acnekThl KOHCTUTYMOHHON pehOpMbl ObUTM OTMEYEHbBI B JIOKJIAJIaX HavyaJbHUKA
HenapramenTta toctuiuu . Anmatbl Kecebaesoit B.T., [Ipencenatenst Bocranabikckoro Cyna
r. Anmatsl Tney6aesa J1.H.; pektopa YHnusepcurera Kynaesa 2Kananpu O.111.; nekana ropuguye-
ckoro ¢akyabreta KasHY nm. Anp-®Papadbu Bainensaunosa [1.J1., coBeTHrka pektopa KazsHY
um.anb-Papadbu [yiiceHoa E.D.; npodeccopoB KazHY um. Anb-Papabu AnumbdekoBa M.T.,
Hyprencosa J1.K., M6paeBoit A.C., Kyanammeoii I'.A. C mokimamom BeIcTynwI 71.¢h .H., Associate
Professor Briciet mkombr npaBa Magsut Narikbayev University, TiIaBHbIN PeIakTOp KypHaja
«IIpaBo u rocypmapcto» [IuaukuH A.b. Tema ero jokiaga Obla MOCBSLEHA CPAaBHUTEIHLHOMY
aHaJM3y pecnyOIMKaHCKOM (hOpMbl IPABJIECHUS .

Tak>ke MHTEepeCcHbIM OBUIO BBICTYIUIEHHE Mpodeccopa Kadeapsl ypaBIeHNs] TPaBOOXPaHU-
TEJILHOM JiesATesIbHOCThE0 AnMaTuHeKoi akagemun MBJIL PK um. M. Ec6ynaToBa, noanonakoBHU-
Ka nosuuuu Maiimakosa A.T. Tema jjokJiajia Oblia MOCBSIIEHA BJIMSIHUIO KOHCTUTYUMOHHBIX HOPM
Ha MPaBOBYIO KYJbTYPY Ka3aXCTaHCKOrO OOIIECTBA.
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baiigensauHos [.J1., U6paeBa A.C. 0630p MexAyHapoAHON Hay4YHO-MPaKTUYECKOW KOH(epeHUuH...

B pesynbrare cBOOOAHOrO OOMEHAa MHEHMSIMM M IaHHBIMM HAayuYHbIX MCCJIE[IOBAHMII, Kacato-
LIMXCSl COBPEMEHHBIX MOJIMTUKO-IPABOBbIX, 3KOHOMUUECKUX U KYJIbTYPHBIX IPOLECCOB B KOH-
TEKCTe TPOBEIEHNST KOHCTUTYLUMOHHBIX pehopM, AeMOKpaTU3ali Ka3aXCTaHCKOro OOIIecTBa,
3alUTHI IPaB YeJIOBeKa M rpakfAaHWHA ObIIM pa3paboTaHbl peKOMEH/ALMK, HalpaBIeHHbIe Ha
COBEPLICHCTBOBAHNE KOHCTUTYLMOHHOIO 3aKOHOAATEbCTBA U JIESITENILHOCTD IOCY/IAPCTBEHHbIX
OpraHoB BCEX YpPOBHEN.

Aas nuTnposanus u 6ubanorpaduu: Baitaeavpunos A.A., M6paesa A.C. (Kasaxcran, 1. Aamarsr) O630p Mex-
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WHO®OPMALUA )14 ABTOPOB

B xypuan «[IpaBo m rocymapcTBO» NpPHHHMAIOTCS paHee HeOIyOIMKOBaHHEIE
Hay4yHBIE CTaThH, 3aMETKM, COOOLIEHHS O Ppe3ylbTaTaX HCCIEIOBAHUI B Pa3IHIHBIX
00MIaCTSIX IOPHCTIPYICHIMH (XKeIIaTeNbHO CPaBHUTEILHO-TIPABOBOTO XapakTepa), PeleH3 I
Ha HOBBIE HayYHBIEC FOPUIMUECKHE W3IAHHS, CTAThbU O 3HAYMMBIX HAYYHBIX KOH(PEPEHIIHIX
10 IpoOJIeMaM rocyapcTBa M Ipasa.

IIpencrapiienHble 17151 OMyOIMKOBAHMS MATePHAJIbI JOJKHBI 0TBEYATh CJIeTyI0-
LM TPeGOBaAHHSIM:

» CozeprkaTh HOBYIO aKTyallbHYIO0 MH(OpMaIuio B OONACTH TOCYIapcTBa W IpaBa U
pe3yNBTaThl OPHTMHAIBHBIX HAYYHBIX HCCICIOBAHWH, paHee HEOIyONMKOBAHHBIX M HE
[IpeTHA3HAYCHHBIX IS MYONMKAIMK B JIPYIUX W3JaHUAX. ABTOp 0053aH COOOIIUTH
PEIKOILIET MM TIPH IIPEZICTABICHUHN CTAaThU U JIPYTUX MAaTePUaIOB — OBUIH JI OHH OITyOJIHKO-
BaHbI WX TIPEICTABIICHE] B MHBIC H3IAHMSL.

* Crpykrypa Hay4yHOM CTaTbM BKJIFOYACT Ha3BaHWE, aHHOTAILMM, KIIFOYEBBIC CJIOBA,
BBEJICHHE, OCHOBHBIC TIOJIOXKCHHS, MAaTepHaNbl M METOIbI, Pe3ylIsTarhl (OCHOBHAS dacTh
CTarby, KaK MpaBuiio, 13 3-X — 4-X noapasaernos), 00CyKIeHHe, 3aKTI0YeHIE, HH(OpPMALIHIO O
(hMHAHCUPOBAHHH (TP HAJIMINH ), CHUCOK JIATEPATyPhL.

* Crarby IMyOIMKYIOTCSl HA Ka3aXCKOM, PYCCKOM, aHIIMHCKOM s3bIKax. B Hauane cratbn
TIOMEIIAIOTCST MHAIUAIBI 1 (paMIITHS aBTOpa (IIPU HATMYNH TIEPEBOAUNKA CTAaThH — TAKKe
HH(pOpPMALIHS O IEPEBOIUHKE, [P HECKOJIBKHX aBTOPAX CTAThU YKA3bIBASTCSl ABTOP-KOPPECIIOH/ICHT), YUeHasl CTeIIeHb, YUeHOES
3BaHME, JODKHOCTB, Kadenpa, By3, HHast HHPOpMaIs 0 MecTe padoThl aBTOpa, TOPOJI, CTpaHa, MMEeKTpoHHbIH aapec. [Tocne
(amune aBTOpa — Ha3BaHME CTaThH, TPH AHHOTAIMHK (HE MeHee 5-8 MpeUIoKeH i) Ha PYCCKOM, Ka3aXCKOM U aHIJIMIICKOM
S3bIKAX (C mepeBooM (haMUIINK, MHHUIMAIOB aBTOPOB, MECTa Pa0OTHI KayKIOTO aBTOpa M Ha3BaHUS CTarbi). B aHHOTarmm
PACKPBIBAIOTCSI AKTyaTbHOCTh TEMBI, PEIMET UCCIIEI0BAHM, 1IETb PaOOThI, METO/IbI, HOBU3HA 1 OCHOBHBIE BBIBOJIbI CTATBH.
Tocne kax o aHHOTaMU — 10 KIIIOUEBBIX CJI0B HA COOTBETCTBYIOLIEM SI3BIKE.

* Crarbst oobemom 10-20 crpanui popmara A4 pomkHa ObITh HabpaHa B TeKCTOBOM pezaktope Microsoft Word mprdrom
Times New Roman, pasmepom 14, qepe3 oiH HHTEPBAI U IMETh BCe HEOOXOMMMBIE CTPYKTYPHBIE AIEMEHTHI CTaThU (CM.
Boie). Crarsu 00beMoM Gortee 20 CTpaHHILI COITIACOBBIBAIOTCS C NIABHBIM PEIAKTOPOM.

» CHOCKH B CTarke — IOCTpaHHUYHBIE, CO CKBO3HOI HyMmeparmeil. O0s3aTebHbl CChUIKH HA NCTOYHHMKH OITyOJIMKOBAHUS
TIPUBOMIMBIX CTAaTHCTUYECKUX JAHHBIX, HOPMATHBHBIX AKTOB, B TOM UHCIIE MEKTyHAPOIHBIX U 3apyOeKHBIX. B KoHIIE cTaThu
JIAeTCsl CIUCOK JINTEPaTypbl — OCHOBHOW M3y4YEHHOI aBTOPOM HAyYHOM JINTEPaTyphl 10 JAHHOW TEMeE, B TOM YMCIIe HOBEHIIIEH
(Ha s13bIKe OpUTHMHAJIA ¥ OTACIBHO B JIATUHCKOH TpaHcmuTepaimy). Penakimst sxypHana «[IpaBo u rocyaapcTBoy peKOMEHIyeT
HCHONb30BaTh CPABHUTEIBLHO-IIPABOBOM Marepuan 1o CTpaH, W3y4HTb JIMKALMK [0 CMEXHBIM TEMaM B HallleM
JKypHaJie (CM. apXHB Ha caiiTe KypHaJla) M BKIIFOYUTH TTOJE3HBIE U3 HUX 111 Barreit paboThI B prcTaTeiiHyto OHOmorpagmro.
Homepa VJIK, 'PHTH, crincok nuteparyps! (B asiyaBUTHOM MOPSIAKE) U PUMEYAHHs (CHOCKH ) OOPMIIFOTCSI B COOTBETCTBUH
¢ 'OCTamm. [pu ccputKax Ha HHTEPHET-PECYPCHI YKA3BIBACTCSI aBTOP, HA3BaHHE TEKCTA, CAIT/IOPTaJL, TOHBII AJIEKTPOHHBIN
aJ[pec MaTepyaJa, 1aTa ero OTKPBITHS.

* B KoHIIe CTaThby JODKHA OBITh 3aIUCh: «CTaThsI IMyOIHKYeTCs BIIEPBBIE, HE PEICTABILIACh M He Oy/ieT Mpe/iCTaBIeHa B
JIpyrye W3IaHUs», CTABUTCS JaTa U MOANKCH aBTOpa (aBTOPOB). 31eCh JKe MOMEIIAIOTCS CBEACHUS 00 aBTope (ABTOpax):
(hamMuIIHSL, UM ¥ OTYECTBO IOJTHOCTBIO, ICKTPOHHBIH aapec, KOHTAKTHBIE TeIIe()OHBL.

* B penakuuio INpencTaBIIAIOTCS: 2JIEKTPOHHAS BEPCHsl CTAaThU, (DOTO aBTOpa (JKENMATelbHO — XyHAOKECTBEHHBIH, He
JIOKyMEHTaJIBHBIH 1opTpeT). [TocneHsist cTpaHna MPUCHITAeTCS TAKKE U B CKAHIPOBAHHOM BapHaHTe.

* TlocTynuBIIMe B PENAKLMIO CTAaThbU MPOXOAST IMPOLEAYPY MPOBEPKH HA IUiaruar (mo cucreme Turnitin) U ABOMHOTO
"cieroro” OHJIAWH PELEH3NPOBAHMS B PEAKOUICTHH O€3 HalpaBlIeHMs MOJHBIX PEleH3Hil aBropam crareil. Pemxorerws
BIPaBe OTKJIOHATH CTaTbH, KOTOPBIC [0 €€ MHEHHIO HE COOTBETCTBYIOT TPEOOBAaHHUSM JKypHasa. 3a OMIMOKH, HETOYHOCTH
Hay4HOTO 1 (haKTHYECKOTO XapaKTepa OTBETCTBEHHOCTD HECET aBTOp (aBTOPHI). B cirydae nepepaboTKH cTaTby Win I0pabOTKI
TI0 TIPOChOe PEAKIMH XKypHala, JAaTol MOCTYIUICHHS! CUMTAETCSI JaTa TONYYeHNs pefaKiiell OKOHIATEeIbHOTO BapHaHTA.
Ecit crarbst OTKIIOHEHA, PeaKIHsl COXPaHsET 32 COOOM IpaBo He BECTH AUCKYCCHIO 110 MOTHBaM OTKJIoHeHus.. [loctynuBime
B PEIAKIUIO MaTePUAIIBI BO3BPATY HE TTOUIEHKAT.

+ CoucKareIy, MaruCTPaHThI, aCIIUPAHTHI ¥ JIOKTOPAHTBI, €CIIH CTaThsl He ObUTa CHELMAIBHO UM 3aKa3aHa, NPEICTaBIIOT
CTaThlO JUIS PACCMOTPEHUSI B PENAKIMUIO_C PEleH3UeH HayYHOTO PYKOBOJAWTENS IUTM JOKTOpA IOPHAMYECKHX HAyK. 3aTeM
HOCTYNHMBIIINE CTAThU POXOJSIT ABOMHOE "crienoe" pelieH3UpoBaHNe Ha OOIINX OCHOBAHUSIX.

 OTTHCKH cTaTel He BBIIAIOTCS, TOHOpap aBTOpaM He BhIIUIadMBaeTcs. [Inara 3a ImyOnMKamiio ¢ aBTOPOB U UMTaTeIeH He
B3MMaeTcs. ABTOp OIMyOITMKOBAHHOMW CTAThH MOTy4aeT JIEKTPOHHYIO BEPCHIO XKypHasIa. Bee cTarbi pa3MelaroTest B OTKPBITOM

JOCTyIIe Ha caifte kypHaia u B PUHIT .
Bornee nonpobHas nndopmarms Ha caiite xypHaia (Cwm.: http:/km kazguu kz/pages/informacija-dlja-avtorov).

AJpec ¥ KOHTAKTHbIC JJAHHBIE PEAKIIMH:
010000, T. Acrana, mocce KoprammkerH, 8, Maqsut Narikbayev University,
ten. 8 (7172) 70 30 07, 8 (7172) 70 17 55,
www.km.kazguu kz. e-mail: pravoigos@kazguu.kz

73



«YHuBepcuTeT KiTabel-2019:
9NeyMETTIK-TyMaHUTapbIK

FbibIMAap» 6aCb|nb|MAa8<1b|H Xanblk-

apanblk 6aiikaybiHaa (KasaH k.)
«MemnexkeTxaHe K¥|§blg» XYPHanbI
«EH y3aik Mep3imaik 6achinbimy»

HOMMHaUMACbIHAG XeHIMMNa3 aTaHbl.

MO <Youmssimarres KATFIY mmeinm M., Hipusinemin (HasscTan]

Ha MexyHapoJHOM KOHKypce
W3 haHW «YHUBEpCUTETCKaA
kHura-2019: counanbHo-rymMmaHu-
TapHble Hayku» (r. KasaHs),
XypHan «[1paBo v rocyjapcTeo»
nobeaun B HoMuHaumu: «Jlyuiee
MNepuoanyeckoe U3aaHmen.

KYPBINTAHLLID:
Magsut Narikbayev University

YUPEJIUTEND:
Magsut Narikbayev University

GHAIRMAN:
Magsut Narikbayev University

XypHan KasakctaH Pecny6nukacel Maaeruet
X8HE aknapaT MUHUCTPAIriHIH AknapaTt

X8He MyparaTTap KOMUTETiHAE Tipkenin,
25.09.2006 xbinbl Ne7742-X kyaniri 6epinreH.

Kypran PFK]] xanbikapasblk FbiibiMu
B/1LLEM XYHECIHE EHTEH.

HYPHAN PEQAKLIHACDI:

AB.manku (6ac pegakTop);

PA. XakuHa (xayanTbl XaTLLbl,

aFbINLWbLIH TINIHAETT MATIHHIH peakTopbl);
H.M. AkneuncoBa (komnbloTepnik 6eTTey XaHe
apneHzipme);

B.B. HouesHan, A.K. PycTemoBa (ka3ak
TiniHAeri MaTiHHIH peaakTopnapsi).

PENARLMAHBIH, MEKEHMAHDI:
010000, ActaHa K.,

KopramxblH Tac xonsl, 8,
Magqsut Narikbayev University,
Ten. 8(7172) 70 30 07

web-site: www.km.kazguu.kz
E-mail: pravoigos@kazguu.kz

JKypHangbiH TOMbIK 3NeKTPOH/bIK HYCKAChI
XoHe ap Xeke Makana

XypHangplH caiTeiHaa, PUHL-Te, IPRbooks-
Ta, Magsut Narikbayev University
peno3uTopuiH/e OpHanacTbipbinazp!

XBHE Xannblra KomkeTiMAi 60nbIN Tabbinaab.

ISSN 2307-5201.

Matepuangapabl konaaHy kesinae «Kykblk
X8He MEMNEKET» XXypHasbIHa CiNTEMe xacany
MIHAETTI.

JXypHangpli MaTepuanaapbliaa 6ingipinrex
nikipnep pefakuMAHbIH KB3KapachbIMeH Caiikec
Kene 6epmeinai.

Konxa3zba karTapblnMaiifpl.

JKypHan mykabacbiHbiH 6ipiHLLI 6eTiH
6e3engipyae Maqgsut Narikbayev University
FMapaTbiHbIH (DOTOCYpPETI NaiiganaHbinl
(dboTocyperT: Jlekepos b.).

JXapuananraH: 31.08.2023

© Maqsut Narikbayev University, 2023
© «KyKblk XaHe MemnekeT» xypHansl, 2023.

74

[ocyAapCTBEHHbIV PErUCTPaLMOHHBI
No7742-X BbliaH 25.09.2006 r. Komutetom
UHchopMaumn 1 apxueoB MuHucTepcTea
KyNbTYpbl U MHchopmaLmn Pecny6nmku
KasaxcTaH.

JKypHan BKNOYEH B MeXZyHAPOAHYI0
HaykomeTpuyeckyto cucTemy PUHLL.

PEJIARLIHA HYPHANA:

Ab.mankuH (rnaBHbIA pegakTop);

PA. XakuHa (0TBETCTBEHHBIN CEKpETApD,
peaakTop TeKCTa Ha aHrMIACKOM A3bIKE);
H.M. AknevncoBa (KoMnbtoTepHasA BepcTka 1
NN3aiiH);

B.B. HouesHan, A.K. PyctemoBa (pefjakTopsl
TEKCTa Ha Ka3axckoM A3blKe).

APEC PE[JAKLIHH:
010000, r. AcTaHa,

wocce KopranxsiH, 8,
Magsut Narikbayev University
Ten. 8(7172) 70 30 07
web-site: www.km.kazguu.kz
E-mail: pravoigos@kazguu.kz

lonHaA 3nekTpoHHaA BepCUA XypHana

W KaXzaA CTaTbA OT/IENbHO Pa3MeLLaloTeA
Ha caiiTe xypHana, B PUHL],

IPRbooks, B penosutopuu

Magsut Narikbayev University

1 ABNATCA 06LLEA0CTYNHBIMM.

ISSN 2307-5201.

Mpn MCNONL30BaHMN MaTepUasos Cebika
Ha ypHan «[lpaBo 1 rocyfapcTeo»
06A3aTenbHa.

MHeHuA, Bbicka3blBaeMble B MaTepuanax
XypHana, He BCerfja CoBNadaroT ¢ TOYKOM
3pEHMA peakumu.

Pykonucy pepakumei He Bo3BpaLLatoTCA.

[1p1 ochopmneHn nepBoii CTpaHmLbl 0610XKM
XYpHana ucnonb3osaHa oTorpatua 3aaHna
Magsut Narikbayev University

(dhoTorpadpma: Jlekepos b.).

M3pan: 31.08.2023

© Magqsut Narikbayev University, 2023
© Xypran «[lpaBo 1 rocyaapctao», 2023.

The state registration No7742-ZH was given
on 25.09.2006 by Committee of information
and archive of Ministry of culture and
information of the Republic of Kazakhstan.

The journal is included in international RSCI
(Russian Science Citation Index) system.

THE EDITORS OF THE JOURNAL:

A.B. Didikin (Editor-in-chief);

R. A. Zhakina (Executive secretary,

text editor of the English version);

N.M. Akpeissova (Technical and design
manager);

V.V. Nochevnaya, A.K. Rustemova (Text editors

of the Kazakh version).

EDITORIAL ADDRESS:

010000, Astana,

8 Korgalzhyn highway
Magsut Narikbayev University
Tel. 8(7172) 70 30 07
web-site: www.km.kazguu.kz
E-mail: pravoigos@kazguu.kz

The full e-journal and articles separately
are publicly available on the

journal’s website, Russian Science Citation
Index (PWHLY), IPRbooks, and in

Magsut Narikbayev University’s repository.

ISSN 2307-5201.
In case of citing materials reference
to the journal "Law and State" is required.

Opinions expressed in the materials
of the journal do not always coincide
with the point of view of the editorial office.

Manuscripts will not be returned.
When designing the first page of the
magazine cover, a photograph of the
Magsut Narikbayev University building
was used (photo by Lekerov B.).
Published: 31.08.2023

© Magqsut Narikbayev University, 2023
© «Law and state» journal, 2023.

Kykpik xxaHe memnekeT, No 2 (99), 2023



M. NARIKBAYEV

GUU

UNIVERSITY

Ry
WGl
MVEST




	Страница 1
	2: 03
	3: КАЗ
	4: РУС
	5: АНГЛ
	6: СОДЕРЖАНИЕ
	1: МАЗМҰНЫ
	2: ИНФОРМАЦИЯ ДЛЯ АВТОРОВ
	3: РЕДАКЦИЯ
	4: ЗАДНЯЯ СТРАНИЦА

