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HUMAN BODY AS LEGAL PHENOMENON

The paper is dedicated to the reflection on the body as a legal
phenomenon. Despite the fact that the body is ontologically closest to us,
fromalegal point of view, it remains one of the most enigmatic phenomena.
Classical jurisprudence traditionally divides all legal entities into subjects
of law (the state, individuals, legal entities, the people) and objects of legal
relations (property, physical evidence, disputed items, etc.;. However,
the body cannot be identified within such coordinates. On the one
hand, the body itself is not a subject of law. After all, purely incorporeal,
abstract entities, such as legal entities or the state, are subjects of law,
sometimes without any material embodiment. On the other hand, purely
corporeal existence does not yet guarantee legal capacity, as, for example,
_ the presence of a dead body does not necessarily indicate its absence.

o\, This situation is fully reflected in the national legislation of Ukraine. Its
OV. STOVBA, an;.ilysm shows that the human body is not d.eﬁned as an 1nd§pendent
Doctor of Legal Science, object of legal regulation, and the corresponding legal regime is absent.
Chief Scientific Officer, .The most symptomatic mam.festatlon of the total dlsregard for the legal
issues surrounding the body is the absence of a corresponding term even
«Hon. Prof. M. S. Bokarius in special medical legislation that regulates organ transplantation, health
Forensic Science Institute> protection, and medical care. .
(Ukraine, c. Kharkiy) Thus, the phenomenon of the body has now fallen outside the focus
of Ukrainian legal scholars. This leads to the absence of a conceptual
understanding of the body as a legal phenomenon and uncertainty
regarding its legal regulation as such. As a result, it can be stated that the phenomenon of the body should
be understood from a philosophical and legal perspective. The result of such reflection is the identification
of the following ontological features of the body as a legal phenomenon: syncretism, liminality, and
intentionality. This, in turn, provides grounds to assert that normativity is inherently inherent to the
body, where the body itself is a hypothesis and a disposition for surrounding individuals, and the inability
to communicate with it becomes a sanction. In conclusion, the author argues that the inviolability of the
body should be enshrined at the legislative level, making corresponding amendments to the Civil and
Criminal Codes of Ukraine.
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Introduction
As the German philosopher Martin Heidegger told, what is ontically closest to us lies far away from us
ontologically [1]. It seems that this paradoxical frase of the German thinker is fully applicable to a human
body as the legal phenomenon. After all, despite the fact that body is not only the closest to us, but in a
certain sense, we ourselves are, it is one of the most mysterious legal phenomena from a legal point of view.
Do you own your body? The contemporary Australian legal researcher R. Hardcastle begins his book
(which is dedicated to the legal regulation of the human body) with the such question but does not
make an answer [2]. As he told, although the use of the human body as a medical resource is not a new
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development, advances in science and the development of genetic databases have made this question
a contemporary controversy [2]. As we know, traditional jurisprudence divides all legal beings into
subjects of law (the state, individuals and legal entities, the folk, etc.) and objects of legal regulation
(property, material evidences, objects of dispute, etc.). However in this case it is difficult to identify the
body within these criteria. On the one hand body itself is not a subject of law. But, as purely disembodied,
abstract entities, such as legal entities or the state, are subjects of law, sometimes without any material
«<embodiment>. On the other hand a purely corporeal existence does not guarantee legal personality as,
for example, the presence of a dead body indicates its absence. The similar situation does exist towards
person, who has fallen into a coma, is incapacitated due to a long-term mental disorder, or is paralysed
or deaf. In all these cases, despite having a bodily existence and formal legal status, these persons do not
de facto function as subjects of law, as their corporeal existence is completely dependent on the people
around them. From the other side the body does not present itself as a pure object of law. After all, even
a person cannot dispose of his/her own body as a whole, enter into any agreements with regard to it, and
is able to make appropriate orders only in case of death (for example, to bequeath one’s body for medical
purposes). This should be distinguished from organ donation, surrogacy and other similar phenomena.
In such cases a person disposes of only a part of his or her body during his or her lifetime, alienating it for
someone else’s benefit.

The situation is going to be more complicated because of the development of new technologies
in medicine. As R. Hardcastle underlines, rapid scientific advancements are transforming the ability
of scientific research to develop diagnostic and therapeutic products for complex diseases. Biological
materials are a central part of this process, which in turn has transformed such materials into valuable
commodities. The law has not, however, developed clear principles as to what legal rights exist for
individuals from whom biological materials are taken (sources) and those who remove and retain
biological materials (recipients). The development of clear legal principles is necessary so that individuals
can have effective control over biological materials separated from their bodies and to enable the efficient
use of such materials in medical research [2]. In the similar manner, in accordance with the English legal
scientist S.D. Pattinson, biomedical and other technologies often highlight the limits of formal law. This is
by no means a new phenomenon [3]. So, instead of regulating by rules, technologies are to be utilised to
preclude or at least channel certain behaviour [3].

This state of affairs is fully reflected in the national law of many countries. For example, as R. Hardcastle
mentioned, there is no current legislation in England that specifically determines the legal status or
allocation of property rights in relation to biological materials [2]. In its turn the analysis of current
Ukrainian law shows that the human body is not defined as an independent object of legal regulation at all,
and there is any corresponding legal regime. Thus in the Criminal Code of Ukraine (CCU), encroachment
on the body are replaced by encroachment on «life and health of a person» (Section II), «will, honour
and dignity of a person> (Section III), «sexual freedom and sexual inviolability of a person» (Section IV).

In particular, it is symptomatic that the term «body> is not mentioned at all in the sections of the
CCU on crimes against life and health of a person, as well as freedom, honour and dignity. Instead, in the
section on crimes against sexual freedom and sexual inviolability, «body> appeared relatively recently,
when «vaginal, anal or oral penetration of a person’s body>» was added as a qualifying feature of rape
(Article 152 of the CCU) or sexual acts against a person under 16 (Article 155 of the CCU) [The Law
of Ukraine «On Amendments to the Criminal Code and the Criminal Procedure Code of Ukraine in order to
implement the provisions of the Council of Europe Convention on preventing and combating violence against
women and domestic violence> of 06.12.2017 No. 2227-VIII]. In addition «body> is mentioned only in
Article 297 of the CCU (desecration of a grave, other burial place or the body of the dead person), and is
identified with «the remains or ashes of the dead person».

Similarly, civil law ignores the body as an independent legal phenomenon. After all, in the Civil Code
of Ukraine (CCoU), the body as a whole is neither a subject nor an object of civil rights and duties. It
is also noteworthy that, unlike the inviolability of business reputation (Article 299) or housing (Article
311), the provisions of the Civil Code of Ukraine do not guarantee the inviolability of the body at all.
The CCoU makes an exception only for a dead body, and then only in the form of a duty of respect for
it (Article 298 of the CCoU). Meanwhile, it remains without an answer who should make the relevant
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claims in case of violation of this provision, so as who has the right to the corpse of the dead person
is also currently not regulated by law (which may lead to disputes, for example, when choosing the
place of burial, the method of burial, the type of religious rite, etc.). However the most symptomatic
manifestation of the total disregard for the legal issues of the body is the absence of a corresponding term
even in special medical legislation regulating organ transplantation, healthcare and medical care [See for
example: The Law of Ukraine «On the Application of Transplantation of Human Anatomical Materials>
of 17.05.2018, No. 2427-VIII; the Law of Ukraine «Fundamentals of the Legislation of Ukraine on Health
Care> of 19.11.1993, No. 2801-X1I; the Law of Ukraine «On Emergency Medical Care> of 05.07.2012, No.
5081-VI]. In contrast English common law recognises duties to bury corpses and concomitant rights of
possession over corpses. Sharp v Lush was the first English case to consider an executor’s rights over an
unburied corpse. It held that burial expenses fell within the meaning of ‘executorship expenses, because
‘[i]tis part of his [the executor’s] official duty to bury the deceased, so that he is liable to pay the funeral
expenses without an order [2].

All the aforementioned facts lead us to the conclusion that the phenomenon of the body currently
remains outside the attention of lawyers. The similar state of affairs summons to both the lack of
conceptual understanding of the body as a legal phenomenon and the uncertainty of legal regulation
of the human body as such. As a result, it is worth to mark that the phenomenon of the body needs to
be comprehended by determining its legal status primarily from the legal-philosophical point of view.
The named aim determines the logic of the following material. First of all, we have to find an adequate
conceptual approach to the body as such (I). After that, we will turn to the key features that characterise
the body as a phenomenon relevant in the legal sense (II). At the end we will identify the role of natural
and positive law in regulating corporality and draw some conclusions on the topic (III).

Materials and Methods

In the following work I will try to explicate the constitutive features of a body as legal phenomenon
on the phenomenological grounds. I would like to stress, that in the similar case the traditional, Husserls’
phenomenology is not enough to consider a body as the whole phenomenon. This is why I have to turn
myself to the works of the so-called “second wave” of phenomenological thought, first of all, Martin
Heidegger. As it seems to me, the similar approach allows to understand a body not as “pure material” or
“pure abstract” object, but as the “phenomenon’, i.e. as the certain “sense”.

In my opinion it’s much more appropriate attempt than traditional legal reasoning of the body. The
phenomenological method opens for us a new ontological region — nor “material” neither “ideal”: the
dimension of embodied sense. In other words, in the legal field human body presents itself as horizon of
senses, which embraces all kinds of human behavior. To conclude, from the similar methodological point
of view law itself is certain event, which doesn’t find its original embodiement in the state norms and
rules, but in a human body as such.

Main Provisions
I. Body as Event
According to the metaphysical tradition, which starting with Plato divided everything into the world
of things and the world of ideas, the body was traditionally considered as material object. This attitude
to the body culminated in the Christian religion, which contrasted the “sinful” carnal body with the
“eternal” immaterial soul, where the former had to be cancelled for the salvation of the latter. The named
attitude to the body in classical jurisprudence reflected as a similar Christian-metaphysical approach,
when the “subject” of law was recognised as a rational and free being [4], while the body at the best case
had the role of a “material embodiement” of subjectivity, and at worst — an “object” of legal repression by
the state [S]. At the same time the body is not an object simply because it is alive. After all the difference
between a dead body as an “object of crime”, “material evidence” or “donor material” and a living body as
an “embodiment” of subjective rights and duties sharply demonstrates the impossibility of unambiguous
identification of the body within the subject-object relationship.
It can be assumed an adequate conceptual tool for understanding the body is event. As it has been
repeatedly noted in the philosophical literature, at the end of the twentieth century, the “traditional”
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substantial ontology was replaced by a non-classical ontology of event or eventfulness [6;7;8]. In this
case the event is interpreted as broadly as possible, covering not only various actions, cases or situations,
but also objects as such [9]. This interpretation of the event is also supported by modern jurisprudence.
For example, as contemporary Italian jurist M. Mazzocca stressed, “objects are nothing but long-lasting
events” [10]. After all like an event, any thing, and even more so the human body, appears, exists for a
certain period of time, and then disappears. According to modern medical data, on average, the biological
cells that make up the human body are renewed every S years, while skin or hair is renewed much faster.
Thus the body is a fluid phenomenon by its biological nature, which nevertheless keeps its identity.

Thus, contrary to popular belief, the body is not just a material object, but a certain event, which
from the legal point of view is characterised by some specific features, which we will consider below. This
event can be defined as the life of the body, i.e. the course of bodily existence. Hence it can be assumed
that health in this case is a set of necessary and sufficient conditions for such existence (its capabilities,
intensity, etc.). In this case the phenomenon of pain is characterized as organically unlawful - as unlawful
in its essence due to the closure of the horizon (sphere of possibilities) of bodily existence. At the same
time it is quite clear that the very existence of a healthy and intact body and the absence of pain is not a
guarantee of the embodiement of law. For example, deprivation of liberty is a significant restriction of a
person’s bodily existence even in the absence of bodily harm. Therefore for a much clear definition of the
legal regime of the body it is necessary to identify its legal specificity.

IL. The constitutive features of a body as a legal phenomenon

Aswe can see, the body as such is the subject of interest in a number of different disciplines — medicine,
biology, genetic engineering and many others. Therefore it is necessary to focus on those features that
characterise it from the legal point of view. Such features are a kind of “answers” to the legal questions that
are “asked” to the body: whether it has been harmed, whether this harm is unlawful, whether someone is
guilty of such harm, etc. Therefore we can assume that the legal event of bodily existence is characterised
by three key features.

The first of these is syncreticity (integrity). After all, any offence against the body consists of harming
the body as a whole (e.g. murder) or the integrity of the body (e.g. bodily harm). In other words from a
legal perspective bodily existence is possible only on the basis of understanding the body as a whole. For
example, English law recognises that each individual has an innate right to bodily integrity, encompassing
the right to exclusive possession and use of one’s own body as against everyone else. The right to bodily
integrity is grounded in notions of autonomy and human dignity and, secondly, the right to bodily
integrity is protected by the law of tort and the criminal law. The right to bodily integrity derives from the
concept of autonomy, which is the capacity that individuals have to act independently. The concept of
autonomy is also linked to the concept of human dignity [2]. In broader terms the European Convention
of Human Rights (ECtHR) has held that the right to respect for private and family life protects both
physical and moral integrity. Moral integrity is related to human dignity; the ECtHR recently noted
that the protection of moral integrity is intended to ensure the development ‘of the personality of each
individual in his relations with other human beings’ The ECtHR, therefore, considers dignity to be an
important aspect of Article 8.

However the integrity as the constitutive feature of the body does not mean that the body is just a
pure sum of its parts. Any part of the body that is severed from it ceases to be a body and becomes an
object: an ordinary thing or substance. From the other side biological materials which remain part of the
human body are not things because they lack the requirement of separability. It also creates the potential
for biological materials detached from a human body to be classified as things [2]. Then, of course, it can
be integrated back into this or another body (sewn, implanted, infused) or given an independent status
(implanted and subsequently born embryo). As a result, a separate thing (substance) disappears as an
object and is integrated into (transformed into) the body as a whole. So in any case the body cannot be
considered as a set of its individual parts; it — as the body itself - is always whole and indivisible. The key
factor here is the presence/absence of the possibility of independent existence. After all, as soon as the
body is dismembered, it ceases to be a body, its being as a body disappears.
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Another legal feature of the body is its liminality. After all, an offence always violates the boundary
that the body sets for other people by the very fact of its existence. As already noted in other publications,
this term (liminality) is intended to draw attention to the fact that a person’s bodily existence in social
space necessarily becomes the primary limit for the actions of other persons [11]. People can lawfully do
something only as long as it does not directly or indirectly harm the bodies of others. In this case bodily
existence is the embodiment of a legal norm, when it is itself a hypothesis (the presence of Others), its
physical characteristics and attributes (clothing, accessories, tools), which set specific modes of behaviour
for others, are a disposition, and the impossibility (or distortion) of communication with other people in
case of violation of the disposition is a sanction. Thus, under certain conditions, a person’s bodily existence
(life) becomes a legal event, indicating the limits of human actions in their relationship with each other,
or even becomes an event of law, embodying the legal consequences of the act (acceptance of an offer,
necessary defence, conclusive contract, etc.). Towards the difference between a law event and event of
law see in: [12].

Finally, the third of the legal features of the body is intentionality. After all, a person’s bodily existence
is not only passive and affective, but also active, potentially being able to cause harm to other persons.
Also the very fact of a person’s bodily existence has a certain impact on others, forcing them to direct
their behaviour accordingly. Therefore intentionality can be called the property of bodily existence to
be constantly directed at other people, changing their actual or possible actions accordingly by the very
fact of their own presence. Even an infant, a paralysed or severely injured person - albeit, of course, in a
minimal way — has the ability to be “directed” to the existence of others, correcting it in a certain direction
(for example, by the very fact of their existence “demanding” to take care of them). Depending on the
degree and intensity of such influence, it can be characterised as dispositive (giving other people the
opportunity to behave in a certain way — for example, offering goods in a public place), imperative or
obligatory (a requirement to perform an act, for example, to present documents at a checkpoint to an
armed person, or, conversely, to refrain from doing so — not to enter into the restrictred area). In sum
the result of the intentionality of bodily existence is the entire possible range of legally relevant human
actions, ranging from causing harm to lawful — proper, obligatory or permissible — behaviour of others.

Thus from the legal point of view the body as an event of corporeal existence is characterised not only
by the ontic characteristics of the body as a being (life and health), but also by such ontological features as
syncreticity, liminality and intentionality. The named characteristics of the body’s existence transform the
latter from a material object or an embodiment of an ideal subject into a legal event, when the boundaries
of our common existence are initially set not by deontological prescriptions of natural or positive law, but
by the very fact of common bodily co-presence.

III. Conclusion. From event to the case of the body.

At the same time if the body as an event goes beyond the subject-object coordinates and actually
takes the place of the traditional norm of law it is necessary to point out the correlation between bodily
(ontological) and ideal (deontological) normativity. After all, a common place of both legal positivism
and natural law understanding is the interpretation of the body as an object of legal regulation or material
embodiment of the ideal bearer of subjective rights and duties (subjects , which is ultimately synthesised
in the understanding of the body as an object of criminal encroachment or repression by the State.

First of all, it should be noted that both natural law and positive law understandings of the body have
common — metaphysical — roots. As already has aforementioned, metaphysics is based on the existential
opposition of the sensory world of things (matter) to the speculative world of ideas [13]. From the legal
perspective this ontological opposition of the ideal and the material is transformed into a deontological
legal distinction — the Being (the actual existence of social relations) and the Ought (the ideal existence of
natural or positive legal norms) [12]. At the same time the body obviously goes beyond this dichotomy.
After all bodily normativity as the ability of the body to set limits to human behaviour (liminality) either by
the very fact of its presence or by performing conjunctive actions to exercise rights and bear responsibilities
(intentionality) is more primary than the deontological requirements of natural or positive law. This is
evidenced by the fact that ordinary people, not knowing the prescriptions of legal norms or the ideal
requirements of natural law, nevertheless act in a coordinated manner within social relations.
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At the same time it can be assumed that bodily normativity should be enshrined in normative acts
— first of all, in the norms of the Civil and Criminal Codes of Ukraine. After all this will help to protect
a person more effectively at the most vulnerable level — the level of bodily existence. Thus it would be
advisable to supplement the norms of the Civil Code of Ukraine with an article that would enshrine the
integrity and inviolability of the body as such (syncreticity and liminality). A possible wording of such a
provision is, for example, the following. “The human body is integral and inviolable. Any physical contact
with the body of another person or violation of its integrity is possible only on the basis of the explicit and
unambiguous consent of such person, except in cases established by law. Violation of the bodily integrity
or inviolability of an individual entails legal liability” We can trace the certain parallel of the similar
division in the English tort law. As R. Hardcastle mentioned, tort law is the main mechanism by which
English law protects an individual’s right to bodily integrity. Interference (or threatened interference)
with another person’s bodily integrity without that person’s consent may amount to trespass to the person
or negligence. Trespass is not a cause of action but a form of action, and includes assault and battery.
The tort of battery is the most relevant for the purposes of this book, and is defined as a wrong ‘which is
committed by intentionally bringing about a harmful or offensive contact with another person’s body’ In
contrast, assault is an action that requires an immediate intention to commit a battery and the action is
parasitic on the tort of battery. Battery is a tort that is actionable per se. Accordingly it is not necessary to
establish that physical injury has in fact resulted [2].

The aforementioned liability should be enshrined in the relevant article of the Criminal Code of
Ukraine, which would establish a sanction for violation of bodily integrity and inviolability of a person.
The hypothesis and disposition of such an article could be formulated as follows: “Violation of bodily
integrity and/or inviolability of a person, namely penetration into the body, taking biological elements
of the body or intentional physical contact with a person committed without his/her consent, in the
absence of signs of other acts provided for by this Code, shall be punishable by....” In procedural terms
such an offence should be classified as a private prosecution.

The similar considerations let us to conclude that in the context of law, the body appears as a special
phenomenon that cannot be fully identified with either the object or the subject of law. The existence of
the body as a legal phenomenon is the embodiment of law, which indicates to people the limits of their
behaviour, directing them in the proper, necessary or permitted direction by the very fact of its existence.
It is clear that bodily existence itself is in turn influenced by other people who are bodily present in the
vicinity. In such circumstances, the original “natural” right is the right of the body to set the measure to
the behaviour of other people, while preventing them from causing bodily harm. As a result, the existence
oflegal reality is transformed from a continuous normative field embodied in the prescriptions of positive
or natural law into a discrete field of singular legal events, when the “atoms” of such events, i.e. human
bodies, are intertwined in increasingly complex and intricate cases — everyday sale and purchase or
necessary defence, but also in an international criminal syndicate or transnational corporation.

A.B. CroB6a, 3aH FBIABIMAAPBIHBIH AOKTOPBI, «KypmerTi npodeccop H.C. Bokapuii arbIHAQFbI
COT capanTaMachl HHCTHTYTbI> YATTBIK FhIABIMH OPTAABIFbIHBIH, JKeTeKIli FHIABIMH KbI3MeTKepi
(YKpam-la, Xapbxon): ApaM AeHeci KYKBIKTBIK ¢peHOMEH peTiHAe.

Maxanrapa AeHeHIH KYKBIKTBIK (eHOMEH peTiHAeri MoHi KapacTbIpblAAaAbl. AeHeHiH OHTOAOTH-
SIABIK, TYPFbIAQ 0i3Te eH >KaKbIH OOAYBIHA KapaMacTaH, KYKBIKTBIK KO3Kapac TYPFbICHIHAH OA €H XyMOaK
$eHOMeHACPAIH 6ipi 0o0abIn Kaaa bepepi. KaacchkaAblk KYKBIKTAaHY ASCTYPAL TYpAe GApABIK KYKBIKTBIK,
OOAMBICTBI KYKBIK CyObBeKTiAepiHe (MeMAEKeT, jkeke JKOHe 3aHABI TYAFaAap, XaABIK) KOHE KYKBIKTBIK,
KATbIHACTAp 061,e1<TiAepiHe (MYAiK, 3aTTall AWFaKTap, AAyAbl 3aTTap JXoHE T.6.) 6eaepi. Araripa, AeHe
OCBIHAAML KOOPAMHATTAP meH6epiHAe aHbIKTAAMaMABL DBip >KarbIHaH, AeHe ©3AiriHeH KYKBIK cy61>e1<Tici
00ABII TaOBIAMArABL MbICaAb], MaTepHAAABIK OefiHeC] JKOK, Ta3a abCTPaKTiAl KYPBIABIMAAP (SaHAbl TYAFa-
Aap HeMece MeMAeKeT) KYKbIK, CyObexTirepi 60Aa asapbl. EKiHIIl )kaFbIHaH, Ta3a AGHEAIK OOAMBIC KYKBIK,
Cy6’beKTiAiI‘iH KaMTaMacChI3 eTe aAMaMAbl, OUTKeHi ©Al AeHeHiH 60Ayb1 OHBIH 6omayb1H oiapipmeripi. Bya
JKarpail YKpauHa YATTBIK 3aHHAMAcChIHAQ AQ TOABIK KOPIiHIC TalKaH. Omnbiy TaAAQybl KOPCETKEHAEH, apaM
A€HECI KYKBIKTBIK PETTEYAIH Aepbec obbekTici peTiHAe aHBIKTAAMaFraH, THICTI KYKBIKTBIK PEXHUM KOK.
AeHeHIH KYKbIKTbIK MICEACACPiHIH eAeyCi3 KaAybIHbIH €H alKbIH KOpiHiCi — THICTi TepMUHHIH apHaiibl
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MEAMIIMHAABIK 3aHHAMaAd A2 OOAMAyBl, OA OPraHAApPAbI TPAHCIIAAHTALMSAAYAbL, ACHCAyABIK CAKTAYADI
JKOHE MEAUIIMHAABIK KOMEKTi peTTeHAL.

Ocpirarima, AeHe $peHOMeHi Kasipri yakpITTa YKpaWHAABIK 3aHT€PAEPAIH Ha3apbIHAH THIC KAAABL
bya AeHeHIiH KYKbBIKTBIK, K,¥6bIAI>IC PeTiHAerl TYKbIPBIMAAMAABIK, TYCIHITiHiH 60AM;1yb1Ha JK9HE AEHEHiH
KYKBIKTBIK PeTTeAyiHiH 6earicizairine oxeaepi. OcbhiFaH 6alAAHBICTBI AeHE denomenin ¢uaocodu-
SIABIK-KYKBIKTBIK, TYPFBIAQH KapPaCTBIPY KOKET AeTeH KOPBITBIHABI JKacayra 6oAaabl. MyHAQI OMAQyABIH
HOTIDKeC] AeHeHiH KYKbIKTbIK ¢peHOMEH peTiHAe KeAeCi OHTOAOTHSIABIK epeKIIeAiKTepiH allKbIHAAY OOABIIT
TaOBIAAABL: CHHKDPETTIAIK, AMMIHAAABIABIK JXOHE MHTEHIHOHAAABIABIK. BYA 03 Ke3eriHae, AeHeHIH HOpMa-
THUBTIAITiHe Heri3 6epe,A,i, SIFHU A€HE alHAAACBIHAAFBI AAAMAAP YIIiH THIIOTE32 XKIHE AUCIIO3UIIUS 6OABII
TaOBIAAABL, AA OHBIMEH KAPBIM-KaTBHIHAC JKACAN aAMay — CAHKLUsI GOAbII Tabbiaaabl. KOPBITHIHABICHIHAR
ABTOP ACHEHIH KOA CYFBIAMAYIIBIABIFBIH 3aHHAMAABIK AeHrefiae Oekirin, Ykpanna A3zaMaTTsIK skaHe Kpia-
MBICTBIK, KOAEKCTEpiHe THiCTi TOABIKTBIPYAAP €HTi3y KaXKeT AeTeH TYKbIPbIMFa KeACAIL.

Kixmmi co3dep: kyxvik, dere, CUHKPEMMIAIK, AUMUHAAOLIABIK, UHIMEHYUOHAAOLIADIK,

A.B. CroB6a, A.J0.H., TAQBHBIA HayuHbIii cOTpyaHHK HammonaapHOro HaydHOro IeHTpa
«HHCTATYT cyAe6HOM IKCTIepTH3bI HMEHH 3acAyskeHHOTo npodeccopa H.C. Bokapnyca» (Ykpan-
Ha, Xappkos): Teao Kak paBoBoii peHOMEH.

Crarbs mOCBsIeHa OCMBICACHHUIO TeAd KaK IIPaBoBoro ¢peHomeHa. HecMoTps Ha To, 4TO Teao sBASIET-
cs1 HanboAee OAUBKHM HaM OHTOAOTHYECKH, C IPABOBOJ TOYKH 3PEHHSI OHO OCTAETCSI OAHUM M3 Hanboaee
3arap0YHbIX peHOMeHOB. Kaaccudeckas IOpHCIIPYACHITHS TPAAUIIOHHO Pa3AeAseT BCe IIPaBOBOe Cymjee
Ha Cy6’heKTOB TpaBa (TOCYAApPCTBO, PUBMIECKHX H IOPHAMYECKUX AUL], HAPOA) M 06'BEKTbI IPaBOOTHOIIIe-
Huit (MMYIIeCTBO, BellleCTBEHHbIE AOKA3aTeAbCTB, IPEAMETHI CIIOpa 1 T.1L. ). OAHAKO TeAO He MOXKeT ObITh
HACHTHQUIIPOBAHO BHYTPH MOAOOHBIX KOOPAUHAT. C OAHOI CTOPOHBI, TEAO CaMO II0 cebe He SIBASeTCS
cybpexToM mpaBa. Beab uncTo 6ecTesecHble, abCTpaKTHbIe 00PA30OBaHMUs, TAKHE KAK IOPHAUIECKIE AHIIA
HAH FOCYAAPCTBO SBASIIOTCS CyO'beKTaMU IIPaBa, HHOTAQ He MMesl HUKAKOTO MaTePHAABHOTO BOIIAOICHHMS.
C Apyro#i CTOPOHBI, YUCTO TeAeCHOe OBITHE ellje He FApAHTUPYeT IPABOCYOBeKTHOCT, TAK KAK, HATIPH-
Mep, HaAHMYKe MEPTBOTO TeAd CaMo IO cebe He TOBOPUT 00 ee OTCYTCTBHH. YKa3aHHOE IIOAOXKEHHE ACA B
IIOAHOH Mepe OTPaXXaeTCs ¥ B HallHOHAABHOM 3aKOHOAATeAbCTBe YKpauHbl. Ero aHaAu3 cBUAETeAbCTBYeT
O TOM, YTO TEAO YeAOBeKa He OIIpeAeAeHO B KaueCTBe CAMOCTOSTEABHOIO 00beKTa IIPaBOBOTO PEryAUpO-
BaHMUS, & COOTBETCTBYIOLIUIT IPABOBOI peXkuM oTcyTcTByeT. Hanboaee CHMITOMATHUYHBIM IPOSIBACHHEM
TOTAABHOTO UTHOPHUPOBAHHS IIPABOBOM MPOOAEMATHKH TEAQ SIBASIETCSI OTCYTCTBUE COOTBETCTBYIOIIETO
TepMUHA AQKe B CIIEITMAAbHOM MEAMIIMHCKOM 3aKOHOAATEABCTBE, KOTOPOE PeryAMpYyeT TPaHCIIAAHTALMIO
OPraHOB, OXPaHY 3A0POBbs U MEAMILIUHCKYIO TIOMOIIb.

Takum obpasoM, peHOMeH TeAa ceidac OKA3aACs BHe cdepbl BHMMAHHS YKPAHHCKHUX IIPABOBe-
AOB. OTO TIPHBOAUT K OTCYTCTBHIO KOHIIENITYaAbHOTO ITOHHMMAaHHUS TeAd KaK IIPaBOBOTO SBACHHS U
HEOIIPeACACHHOCTH B OTHOIIEHUM IIPaBOBOTO PEryAMpOBaHMS TeAa KaK TakoBoro. BcaeacTsue aroro
MOXXHO KOHCTaTUPOBaTb, 4TO PEHOMEH TeAd CAeAYeT OCMBICAMTb C GHAOCOPCKO-IIPABOBBIX MOUIIMIL.
Pe3yAbTaTOM MOAOOGHOTO OCMBICACHHSI SIBASIETCST BHIAGACHHE CACAYIOIINX OHTOAOTHYECKUX YePT TeAd KK
IPaBOBOTO (peHOMEeHA: CHHKPEeTHIHOCTH, AMMHHAABHOCTH U HHTEHIIMOHAABHOCTH. JTO, B CBOIO OUEPEAD,
AQeT OCHOBAHUS YTBEPXKAATD, 4TO TeAy HIMMaHETHO IIPHCYIa HOPMAaTHBHOCTD, KOTAQ CAMO TEAO SIBASETCS
TUIIOTe30H U AUCIIO3UIIHEH AAS OKPYIKAIOIUX AUIT, 2 HEBO3MOXKHOCTb KOMYHHHKAITUHU C HUM — CaHKITHeH.
B urore aBTOp IPHXOAUT K BHIBOAY, YTO HEIIPUKOCHOBEHHOCTD T€AA CAEAYET 3aKPeNUTh Ha 3aKOHOAATEAD-
HOM YPOBHe, CAGAAB COOTBETCTBYIOIIVE AOTIOAHeHH A B I'paxkpaHckuil 1 YroaoBHbIH KoaeKchl YKpauHsL

Karouesvie crosa: npaso, mero, Cunkpemusnocmo, AUMUHAALHOCHIL, UHIMEHYUOHAALHOCT.
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Of I.aW The aesthetics of law deals with the relationship between law and
From Methodologyto Manifetations beauty by searching for aesthetic values in the law itself (an internal
perspective), by finding material related to law in art and culture (an
external perspective), and, lastly, by demonstrating the impact of legal
norms on what can be broadly understood as beauty (law as a tool of
D Springer aestheticization). Regarding all these phenomena, the aesthetics of law
~ ultimately allows us to see the law more clearly and more profoundly. What
is more, the law does not function, nor has it ever functioned, separately
from its means of expression, which are incontrovertibly subject to aesthetic interpretation. The book’s
twenty-three chapters, written by scholars from various countries and three continents, are thematically
diverse. In them we present the manifestations of the aesthetics of law from an external perspective. If we
accept a definition of the concept of law that is as broad as possible, not only as a synonym of a certain
formalized normative system, but also including the process of its creation (legislation), its application
and interpretation (jurisprudence), and even teaching on and research into it (doctrine), we can identify
a wealth of aesthetic reference in the law.
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