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B HOMEPE ObCY>XAAKTCA NMPOBJIEMbI:

e Qunocodickan PUCNPYAEHUNA: BUAEHUE,;

e Human Body as a Legal Phenomenon;

* [lpuHuUMNbI HA NpPaKTUKe: aHanWM3 TeopeTUKo-nNpaBoBoi KoHuenuuu [xynca
KoynmaHa;

* WHopmaunoHHbIe NOCPEAHMKN U UX POSib B aBTOPCKMX NPAaBOOTHOLLIEHMAX B
uMchpoByH 3NoXy;

e PomaH-repmaH KyKpifbl LIApTTapbliHAaFbl Kay3a MeH AFbUILLbIH KYKbIFbIHbIH
KOHTpaKTbINapblHAaFbl UHTEHUMUAHBI CanbiCTbIpManbl 3epTTey;

e Cuctema ny6bnuyHon Bnactu B PO n Pecny6nuke KasaxcTah;

e 0630p Konrpecca IVR 2024 B Ceyne.



9sut Narikbayev University. « ¥I&t;| YKOHE MEMJIEKET» FbUIbIMU-AKNAPATTBIK XXYPHAJIbI,
1997 x. BEPI LLIbIFAPBIIALIbI, LLIbI NNIrt - XXbIJIbIHA 4 CAH.

XAJIbIKAPAJIbIK PEAAKLIUAJIbIK KEHECI:

1. Kayapiposa T.E. (Tepara) — A.to.H., Teaching professor lenaptamenTa yacTHoro npasa Magsut Narikbayev University (AcTana k.);

2. Axnavo AH. -3, npod)eccop JLH. Tymunes ar. Eypasua ynTTbiK YHUBEPCUTETIHIH KbIIMBICTBIK-KYKbIKTbIK NaHAep kadeapacbiHbiy npodeccopsl (AcTaHa k.);

3. (Bopqamsv;nm W.L. — 3.£.4., npocheccop, Kasakctan Pecny6nukacel MpesnaeHTiHiK xaHbiHaarbl Kewwipim xacay macenenepi XeHiHAeri KOMUCCUAHBIH MYLLECI
AcTaHa K,

4. laynexos M.M. — PhD, Coventry University Kazakhstan Mpe3unaenTi (AcTaHa K.);

5. flynat6ekos H.0. - 3.7.4., npocheccop, E.A. bekeToB aT. KaparaHzbl yHuBepcuTeTiHiH pekTopbl, KasakcTaH Pecny6nukacl ¥ATTbIK FbinbiM AkageMuAchIHbIH Kop-
pecnoHaeHT-myweci (Kaparangsi K.);

6. 3nem6nuukui, Baptow — PhD, Bpounas akoHomukanslik yiusepcuteTi (Bpounas k., MonbLwa);

7. Koznoscku, ApTyp — gokTop xa6unb, npocheccop, Bpounas yuusepcuteTi (Bpounas k., MonbLwa);

8. Kanep J1. — 3aH FbinbiMAapbiHbiH AOKTOPbI, BpemeH YHusepcuTeTiHiK 3aH dakynbTeTiHiK npodeccopsl (Bpemet k., lepmanus);

9. Jlynamapk T. — 3aH FoinbIMAAPbIHbIK AOKTOPbI, Xann YuusepcuteTiHiH XKorapbl Kykblk MekTe6iHiH npodieccopbl (¥biopuTaHus);

10. MenkeBuk, BbApH — 3.F.4., KyKkbik npoceccopsl (tenure), JlaBans YHusepcuteTi npoceccopsl (Keebek k., KaHaga);

11. Mopos3 C.M. - 3.F.4., npocheccop, Kacnuit YHusepcuteTi «daine Xorapbl Kykbik MekTe6iHiH AekaHbl (AnmaTbl K.);

12. HypmarambeTos A.M. - 3..4., J1.H. [ymunes at. Eypasua ynTTbiK yHUBEPCUTETI KOHCTUTYLIMANBIK KBHE a3amMaTThIK KYKbIK kadheApacbiHbiK npodeccopbl (AcTaa k.);

13. OrnesHes B.B. — ..., BpemeH YHMBEPCUTETIHIH 3aH (hakyNbTeTiHiH wakpipbiniFaH npocheccops (Bpemet k., fepmanmal;

14. Poros W.W. —3.F.4., npocheccop, KasakcTan Pecny6nukace! Mpe3uaeHTiHiH XaHbiHAaFbl AAaM KYKbIKTapbl XXeHIHAGTT KOMUCCUAHBIK TepaFachl, KasakcTaH Pecny-
GnvkacbiHaH Kykblk apkolnbl aemokpaTia yiwin Eyponansik Komuceuanbiy (Beneuna komuceuacsl) myweci, Kasakctan Pecny6nukacsl Kovetutyumansik KeHeciHin
akc-Teparacel (AcTaHa K.);

15. CapcemGaes M.A. — 3.f.4., J.H. [ymunes aT. Eypasus ynTTbiK yHuBepcuTeTi Xanbikapanblk KyKblk kadeapacbiHbii npodeccopsl (Actaua K.);

16. CanpoB A.X. - 3.F.4., npocheccop, B36ekcTaH Pecny6nukackl Afam KyKbIKTapbl XKEHIHAETT yITTbIK 0pTanbikThiH AUpekTopbl, B36ekcTan Onuit Maxnuci 3aK weiFa-
py nanatacbiHbiy (MapnamenTiHiy) [leMoKkpaTUANbIK MHCTUTYTTap, MEMIEKETTIK EMeC YilbIMAap XaHe azamaTTapAbl 63iH-03i 6ackapy opraHaapbl KOMUTETIHIK
Teparachl, B36ekcTaH Pecny6nukacel ¥YATTbIK FbiibiM AKageMuAcbiHbig akagemuri (TawkeHT K., B36ekcTaH);

17. Ctounos A.b. — Bonrapuanbif KoHCcTUTYUMANBIK COTbIHBIH CyAbACHI, KyKbIK AOKTOPI, Bynue KnumenT Oxpuackuii at. Codhma yHusepcuTeTiHi npodeccopsl (Co-
tuA k., bonrapua);

18. Cnaak T. — 3aH FbinbIMA@pbIHbIK A0KTOPbI, CTOKronbM YHUBEPCHUTETiHIH 3aH thakynsTeTiHiH npodeccopsl (CTokronbm, LLiseuus);

19. Yaapues C.0. - 3.5.4., npocheccop, KasakcTtan Pecny6nukacel KoHcTuTyumansik CoTbiHbIH cyabAchl (AcTaHa K.);

20. Xumma K. — 3aH FbinbiMAapbiHbIH AOKTOPbI, BalmHIToH yHuBepcuTeTiHiH XKoFapbl 3aH MekTe6iHiH npocheccopbl (Cuatn, AKLL).

PEAAKLUANDBIK ANNKA MYLLENEPI:

1. Anavkmn A.b. (6ac pepakTop) — dun.f.4., 3..k., Magsut Narikbayev University XXapua kykeik aenaptamenTiniy Associate professor (Actana K.);

2. A6apacynosa 3. — 3.F.k., Magsut Narikbayev Un|verS|ty XKeke Kykbik AenapTamenTikiH Teaching professor (Actana k.);

3. Ay6akupoBa U.Y. - 3.F.4., Maqsut Narikbayev University XXapua Kykblk AenapTameHTiHiH Assistant professor (ActaHa k.);

4. Axmaau M.A. — PhD, Maqsut Narikbayev University FoinbiMu Kbi3MeT xaHe 3epTTeynep xeHiHaeri Buue-TNposocTel, Assistant professor (AcTaHa K.);

5. bektu6aesa 0.C. - PhD, Magsut Narikbayev University Kykbik xorapbi mekTe6inii aupexTopsl (aekanbl) (AcTama K.);

6. bue6aesa A.9. — 3.F.k., soueHT, KP XXoraprbl CoTbIHbIH XXaHbIHAaFbl COT Tepeniri akagemuachl KbInMbICTbIK-KYKbIKTbIK N8HAEP FbibIMU-6iniM 6epy opTanbiFbiHbIH
avpekTopsl (AcTaHa K)

7. Bosuak 0.A. - 3.5.k., Magsut Narikbayev University KbinmbicTbik coT Tepeniri senapTamenTinin Teaching professor (AcTama k.);

8. EwnuaAzos H.C. — PhD Magsut Narikbayev University Xanbikapansik Kykblk AenaptamenTitiy Assistant professor (Actana K.);

9. Ecenkynosa b.b. — UpTaJ'IbIK Azunaparbl AMepuka yHusepcuTeTiHii PhD, Associate professor (biwwkek k., KpipFbiscTan Pecny6nukachi);

10. Xymarynos M.W. —3.5.4., KP Mpe3unaeHTi xaHbiHAarbl KazakcTaHablK CTPATErnANLIK 3epTTeyNep MHCTUTYTbI AUPEKTOPbIHLIH OpbiHGacapsl;

11. Xycinos A.Jl. — 3.r.4., Magsut Narikbayev University XXapua kykblk AenapTamenTiniy Teaching professor (AcTaHa K.);

12. UppbiweBa C.K. — Magsut Narikbayev University Xeke Kykobik genapTamenTitiy Professor Emeritus (ActaHa K,);

13. Kanuwesa X.I. — 3.r.x., Magsut Narikbayev University XXapus kykpik senaptamenTinin Professor Emeritus, 3aHrepnepai 6aranay >xaHe cepTuchukaTTay 6topo-
CbiHbIH 6aclubichl (AcTaHa K.);

14. Kum K.B. — 3.f.k., Magsut Narikbayev University KbinimbIcTbIK cOT Tepeniri aenaptamenTiHin Professor Emeritus (AcTana K.);

15. KDF(HMDB M.LIJ). — 3.F.4., npocheccop, Magsut Narikbayev University KbInMbICTbIK COT Tepeniri XaHe FbibIMY capanTama canacblHAarbl FbibIMK XK06anapblH XeTek-
wici (AcTaHa K.);

16. Kopa6oes W. — Magsut Narikbayev University Xanbikapanbik akoHomuka mekTe6iiy PhD, Associate professor (AcTana K.);

17. Manu+osckuit B.A. — 3.7.4., «Hapxos YrusepcuteTin KAK npodeccopsl (AnmaTbl K.);

18. Menbhuk PC. — 3.7.4., Associate professor, Magsut narikbayev University akimLinik xaHe Hemic KyKbIFbl FbibiMu MeKTe6iHiH aupekTopsl (AcTaHa K.);

19. Hapik6aes T.M. — Magsut Narikbayev University backapma Teparacsl (AcTaHa K.);

20. Hyptaes PT. - 3.r.a., Magsut Narikbayev University KbinmbcTbik coT Tepeniri AenapTamenTinin Professor Emeritus (Actana k.);

21. Opas6aesa 3.A. — 3.7.k., Magsut Narikbayev University XXapua kykbik AenapTamenTinin Teaching professor (AcTana K.);

22.Men C.I. - 3.£.k., Magsut Narikbayev University MposocTsl (PexkTopsi) (AcTaHa K.);

23. Moponpuropa PA. — 3..4., npocheccop, Kasakctan Pecny6nukacsl KoHcTuTyunansik CoTbiHbiH cyabAcsl (AcTaHa K.);

24, Caanun C.B. — kykpik goktopel, KUM3M YrusepeuTeTiHig Kykbik MekTe6i kaybiMAacTbIpbinFaH AeKaHbl, KaybiMAAcTbIpblIFaH npogeccop (AnmaTbl K.);

25. CEVIT(EHOB K.K. )— 3.F.4., npocheccop, KazakctaH Pecny6nukacbiHbiH bac npokypaTypachl xaHbiHAarbl Kykblk KopFay opraHaapbl akagemMuAchiHbIH GipiHLLi npopek-
Topbl (AcTaHa K.);

26. Temip6ekos X.P. — PhD, Magsut Narikbayev University )Xapua kykblk senaptamenTiniy Teaching professor (AcTaHa K.);

27. Tnenuna LW.B. — 3.f.4., npocpeccop, JI.H. [ymunes aT. Eypasus ynTTbiK yHUBEPCUTETI Xanblkapanblk KyKbik KadeapacbiHbif MeHrepyLici (AcTana K.);

28. XaceHos M.X. — PhD, Magsut Narikbayev University XXeke Kykblk AenapTameHTiHiy Assistant professor (ActaHa K.).
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Magsut Narikbayev University. HAY4HO-UH®OPMALUOHHBIN YXYPHAN «MPABO U FOCYJAPCTBO»,
W3AAETCA C 1997 r., NEPHOAUYHOCTb — 4 HOMEPA B TO/1.

MEXXAYHAPOAHbIN PEAAKLUOHHbIU COBET:

1. Kayabipos T.E. (npeacepaTens) — a.to.H., Teaching professor [lenaptamenTa yactHoro npasa Magsut Narikbayev University (r. Actana);

2. AxnaoB A.H. — a.10.H., npocheccop KacheApbl yronoBHO-NPaBOBbIX AMCUMNANH EBpa3uniickoro HauvoHanbHoro yuusepcuteta um. JI.H. Tymunesa (r. Actana);

3. bopyawsunu U.LL. — a.10.H., npocheccop, unen Komuccun no Bonpocam nomunosanua npu Mpesngexte Pecny6nuku KasaxctaH (r. Actana);

4. laynexos M.M. — PhD, MNpesugent Coventry University Kazakhstan (r. Actana);

5. lynat6ekos H.0. — a.10.H., npocheccop, Pextop KaparanauHckoro ynusepcuteta um. E.A. BykeTtoBa, uneH-koppecnonaeHT HaunoHanbHoit Akagemun Hayk Pecny-
6nvku Kazaxcrat (r. Kaparanga);

6. 3nem6nuuknit, Baptow — PhD, 3koHomuyeckuit yuusepcuTeT Bo Bpounase (r. Bpounas, Monbuwa);

7. Koznoscku, ApTyp — aokTop xa6unb, npodeccop, Bpounasckuit Yuusepcuter (r. Bpounas, Monbuwa);

8. Kanep J1. — gokTop npasa, npoceccop topuanyeckoro thakynsteta Yuusepcuteta bpemena (r. Bpemen, lepmanus);

9. lynamapk T. — gokTop npasa, npodeccop Buicwei wkonbl npasa Yuusepcuteta Xanna (Benuko6putanus);

10. Menkesuk, BbApH — A.10.H., npodheccop (tenure) npasa, npotheccop Yuusepcutera Jlasana (r. Kee6ek, Kanaga);

11. Mopos3 C.M. — a.to.H., npocheccop, AekaH Buicweii wkonsi npasa «dainet» Kacnuitckoro YHusepcuteTa (r. Anmarsi);

12. Hypmaram6eTos A.M. — a.t0.H., npocheccop KacheApbl KOHCTUTYLMOHHOIO M rpaxKaaHckoro npasa EBpasuiickoro HaumoHanbHoro yhusepcuteta um. JL.H. fymu-
nesa (r. AcTaHa);

13. OrnesHes B.B. — A.ch.H., npurnalerHblit npoceccop topuanyeckoro dakynsteta YHusepcuteta bpemena (. Bpemen, lepmanua);

14.Poros W.W. — p.to.H., npocbeccop, Mpeacenatens Komuccumn no npasam yenoseka npu lpesugente Pecny6nukn KasaxctaH, uneH EBponeiickoit komuccum 3a
ﬂeMOKp)aTVIIO yepe3s npaso (BeneunaHckasa komuccua) oT Pecny6nuku KasaxctaH, akc-lpeaceaatens KonctutyumonHoro Coseta Pecny6nuku KasaxctaH (r.
AcTaHa);

15. CapcemGaes M.A. — a.t0.H., npocheccop kadeapbl MexayHapoaHoro npasa EBpasuiickoro HaumoHanbHoro yhusepcuteta um. J1.H. Tymunesa (r. Actana);

16. CangoB AX. — a.t0.H., npocheccop, avpekTop HaumoHanbHoro ueHTpa Pecny6nuku Y36ekuctaH no npaBam 4enoBeka, npeacesatens Komuteta no gemokpa-
TUYECKUM MHCTUTYTaM, HErocy4apCTBEHHbIM OpPraHM3auMAM W OpraHam camoynpaBneHuA rpaxaaH 3akoHopaTenbHoi nanatel Onuit Maxnuca (MapnamenTa)
Y36ekuctaHa, akagemuk HaunonanoHoi Akagemun Hayk Pecny6nnku Ya6ekuctaH (r. TawkenT, Ya6ekucTan);

17. Ctounos A.b. — cyaba KoncTutyunonHoro Cyaa Bonrapuu, goktop npasa, npodeccop Coduitckoro yHusepcuteTta um. Ceatoro Knumenta Oxpuackoro (r. Cochua,
Bonrapus);

18. Cnaak T. — gokTop npaga, npocheccop ropuandeckoro hakynsteta Yuusepcuteta Ctokronbma (r. Ctokronsm, LLseuun);

19. Yaapues C.0. — a.t0.H., npocheccop, cyaba KoncTutyumonHoro Cyaa Pecny6nuku Kasaxctat (r. Actana);

20. Xumma K. — gokTop npasa, npocheccop Beiclueit wkonbl npasa BawuHrtoHckoro yHusepeuteTa (r Cuatn, CLUA).

PEAAKLIUOHHAA KOJITETUA:

1. Anavkun A.B. (rnasHblit peaakTop) — a.cun.H., K.t0.H., Associate professor [lenapramenTta ny6nuyHoro npasa Magsut Narikbayev University (r. AcTaHa);

2. A6gpacynosa I3. —k.t0.H., Teaching professor lenaptameHTa yactHoro npasa Magsut Narikbayev University (r. AcTaHa);

3. Ay6akuposa W.Y. — a.l0.H., Assistant professor [lenaptamenta ny6nauyHoro npasa Magsut Narikbayev University (1. AcTana);

4. Axmaaun M.A. — PhD, Assistant professor, Buue-lposocT no HayyHo# geATenbHocTu u uccnegosanuam Magsut Narikbayev University (. AcTana);

5. bekTu6aesa 0.C. — PhD, aupekTop (aekaH) Boicwiet wkonsl npasa Magsut Narikbayev University (r. AcTana);

6. (EMeGaeBa)A.A. — K.t0.H., OLEHT, AupekTop HayyHo-06pa3oBaTenbHOrO LEHTPa YroNoBHO-NPaBoBbIX Aucumunnui Akagemuu npasocyaus npu BepxosHom Cyge PK
r. AcTaHa);

7. Bo3nak 0.A. — k.10.H., Teaching professor [lenaptamenTa yronosHoro npasocyaua Maqgsut Narikbayev University (r. Actana);

8. Ewnunasos H.C. — PhD, Assistant professor [lenaptamenta mexayHapoaoro npasa Magsut Narikbayev University (. AcTana);

9. Ecenkynosa b.b. — PhD, Associate professor AvepukaHckoro yuusepcuteta Lientpanstoit Asum (r. buwikek, Pecny6nuka Kbiproizctan);

10. XXymarynos M.W. — p.to.H., npocheccop, 3amecTuTens Jupektopa KasaxcTaHckoro MHCTUTYTa cTpaTernyeckux uccnesosaxuit npu Mpesupexte PK (r. AcTana);

11. Xycynos A.[l. — a.t0.H., Teaching professor [lenaptamexTa nyGnuytoro npasa Magsut Narikbayev University (r. AcTana);

12. Uapbiwesa C.K. — a.to.H., Professor Emeritus [lenaptamenTa yactHoro npasa Maqgsut Narikbayev University (r. Actana);

13. Kanuwesa X.I. — k.10.H., Professor Emeritus [lenaptamenTa ny6nuyHoro npasa, pykoBoauTenb bropo no ouetke u ceptuchukaumu topuctoB Magsut Narikbayev
University (r. AcTana);

14. Kum K.B. — k.t0.H., Professor Emeritus [lenaptamenTa YronosHoro npasocyauna Magsut Narikbayev University (r. AcTaHa);

15. Koramos M.Y. — A.10.H., npocheccop, pyKoBOANTENb HAY4YHO-UCCNEA0BATENbCKUX MPOEKTOB MO BOMPOCAM YrON0BHOM0 NPAaBOCYAUA U Hay4YHoii 3kcnepTusbl Magsut
Narikbayev University (r. Actana);

16. Kopa6oes . — PhD, Associate professor MexayHapogHo# wkonsl skoHomuku Magsut Narikbayev University (r. Actana);

17. Manu+osckuit B.A. — a.to.H., npocheccop HAO «YuusepcuteT Hapxo3s» (r AnmaTsl);

18. MenbHuk PC. — p.to.H., Associate professor, aupekTop HayuHoi WKonsl agMUHUCTpaTUBHOrO M Hemelkoro npasa Magsut Narikbayev University (r. AcTana);

19. Hapuk6aes T.M. — k.to.H., Mpeacepatens Mpasnenna Magsut Narikbayev University (r. Actana);

20. HypTaes PT. — g.t0.H., Professor Emeritus [lenaptamenTa yronosHoro npasocyaua Magsut Narikbayev University (r. Actana);

21. Opa3s6aesa A.A. —k.to.H., Teaching professor Magsut Narikbayev University (r. AcTaHa);

22.Men C.I. - k.to.H., MposocT (Pektop) Magsut Narikbayev University (r. Actana);

23. Moponpuropa PA. — a.t0.H., npocheccop, cyaba Konctutyumonroro Cyaa Pecny6auku KasaxcTa (r. Actana);

24, Caanun C.B. — pokTop npaBa, accouMmpoBaHHblit npodeccop, accounumpoBaHHbii aekaH Lkonel npasa Yausepcuteta KUM3M (r. Anmarsi);

25. CEVITE;'IOB K.K. = A.t0.H., npocheccop, nepsblit npopekTop AkagemMuu NpaBoOXpaHUTENbHbIX OpraHoB npu leHepanbHoi npokypaTtype Pecny6nuku KaszaxcraH (r.
AcTaHa);

26. TemupGekos X.P. — PhD, Teaching professor [lenaptameHTa ny6nuynoro npasa Beicweit wkonbl npasa Magsut Narikbayev University (r. AcTana);

27. Tnenuna L.B. — a.t0.H., npocheccop, 3aseaytowan kacheapoil MexayHapoaHoro npasa EBpasuiickoro HaumoHanbHoro yHusepcuteta um. JLH. [ymunesa (r. Actana);

28. XaceHos M.X. — PhD, Assistant professor [lenaptamenta yactHoro npasa Maqgsut Narikbayev University (r. Actana).
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Magsut Narikbayev University. INFORMATION SCIENTIFIC JOURNAL «LAW AND STATE»,
PUBLISHED SINCE 1997, FREQUENCY OF PUBLICATION - 4 ISSUES PER YEAR.

INTERNATIONAL EDITORIAL COUNCIL:

1. Kayasiposa T.E. (chairman) — 4.to.H., Teaching professor [lenapramenTa yacTHoro npasa Magsut Narikbayev University (r. Actana);

2. Akhpanov A.N. — Doctor of Juridical Science, Professor of the Department of Criminal Law disciplines at L.N. Gumilyov Eurasian National University (Astana);

3. Borchashvili I.Sh. — Doctor of Juridical Science, Professor, Member of the Commission on Pardons under the President of the Republic of Kazakhstan (Astana);

4. Daulenov M.M. — Ph.D., President, Chairman of the Board of NJSC «Narxoz University» (Almaty);

5. Dulatbekov N.O. — Doctor of Juridical Science, Professor, Rector of Academician E.A. Buketov Karaganda University, Member of the National Academy of Sciences
of the Republic of Kazakhstan (Karaganda);

6. Ziemblicki, Bartosz — Ph.D., Wroclaw University of Economics and Business (Wroclaw, Poland);

7. Kozlowski, Artur — Dr. Hab., Professor, University of Wroclaw (Wroclaw, Poland);

8. Kihler L. — Doctor of Law, Professor, Department of Law, University of Bremen (Germany, c. Bremen);

9. Lundmark T. — Doctor of Law, University of Hull, Law School, Professor (Great Britain);

11. Melkevik, Bjarne — Doctor in Law, Professor (tenure) of Laval University (Quebec, Canada);

12. Moroz S.P.— Doctor of Juridical Science, Professor, Dean of the “Adilet” Higher School of Law at Caspian University (Almaty);

13. Nurmagambetov A.M. — Doctor of Juridical Science, Professor of the Department of Constitutional and Civil Law at L.N. Gumilyov Eurasian National University
(Astana);

14. Ogleznev V. - Doctor of Philosophy, Visiting Professor, Department of Law, University of Bremen (Germany, c. Bremen);u]

16. Rogov I.I. — Doctor of Juridical Science, Professor, Chairman of the Human Rights Commission under the President of the Republic of Kazakhstan, member of
the European Commission for Democracy through Law (the Venice Commission) of the Council of Europe representing Kazakhstan, former Chairman of
the Constitutional Council of the Republic of Kazakhstan (Astana);

17. Sarsembayev M.A. — Doctor of Juridical Science, Professor of the Department of International Law at L.N. Gumilyov Eurasian National University (Astana);

18. Saidov A.Kh. — Doctor of Juridical Science, Professor, Director of the National Center of the Republic of Uzbekistan for Human Rights, Chairman of the Committee
for democracy institutes, non-governmental bodies and civil self-government bodies of Legislative Chamber of Uzbekistan, Academician of the National Academy
of Sciences of the Republic of Uzbekistan (Tashkent, Uzbekistan);

19. Stoilov, Yanaki — judge of the Constitutional Court of Bulgaria, Doctor of Law, Professor of St. Kliment Ohridski Sofia University (Sofia, Bulgaria);

20. Spaak T. - Doctor of Law, Professor, Department of Law, University of Stockholm (Sweden, c. Stockholm);

21. Udartsev S.F. — Doctor of Juridical Science, Professor, judge of the Constitutional Court of the Republic of Kazakhstan (Astana);

22. Himma K. - Doctor of Law, Professor, Law School, University of Washington (USA, c. Seattle).

EDITORIAL BOARD:

1. Didikin A.B. (Chief Editor) — Doctor of Philosophy Science, Candidate of Legal Sciences, Associate professor of the Department of Public Law at Magsut Narikbayev
University (Astana);
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HUMAN BODY AS LEGAL PHENOMENON

The paper is dedicated to the reflection on the body as a legal
phenomenon. Despite the fact that the body is ontologically closest to us,
fromalegal point of view, it remains one of the most enigmatic phenomena.
Classical jurisprudence traditionally divides all legal entities into subjects
of law (the state, individuals, legal entities, the people) and objects of legal
relations (property, physical evidence, disputed items, etc.;. However,
the body cannot be identified within such coordinates. On the one
hand, the body itself is not a subject of law. After all, purely incorporeal,
abstract entities, such as legal entities or the state, are subjects of law,
sometimes without any material embodiment. On the other hand, purely
corporeal existence does not yet guarantee legal capacity, as, for example,
_ the presence of a dead body does not necessarily indicate its absence.

o\, This situation is fully reflected in the national legislation of Ukraine. Its
OV. STOVBA, an;.ilysm shows that the human body is not d.eﬁned as an 1nd§pendent
Doctor of Legal Science, object of legal regulation, and the corresponding legal regime is absent.
Chief Scientific Officer, .The most symptomatic mam.festatlon of the total dlsregard for the legal
issues surrounding the body is the absence of a corresponding term even
«Hon. Prof. M. S. Bokarius in special medical legislation that regulates organ transplantation, health
Forensic Science Institute> protection, and medical care. .
(Ukraine, c. Kharkiy) Thus, the phenomenon of the body has now fallen outside the focus
of Ukrainian legal scholars. This leads to the absence of a conceptual
understanding of the body as a legal phenomenon and uncertainty
regarding its legal regulation as such. As a result, it can be stated that the phenomenon of the body should
be understood from a philosophical and legal perspective. The result of such reflection is the identification
of the following ontological features of the body as a legal phenomenon: syncretism, liminality, and
intentionality. This, in turn, provides grounds to assert that normativity is inherently inherent to the
body, where the body itself is a hypothesis and a disposition for surrounding individuals, and the inability
to communicate with it becomes a sanction. In conclusion, the author argues that the inviolability of the
body should be enshrined at the legislative level, making corresponding amendments to the Civil and
Criminal Codes of Ukraine.
Keywords: law, body, syncretism, liminality, intentionality.
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e-mail stovba@mail.com

Introduction
As the German philosopher Martin Heidegger told, what is ontically closest to us lies far away from us
ontologically [1]. It seems that this paradoxical frase of the German thinker is fully applicable to a human
body as the legal phenomenon. After all, despite the fact that body is not only the closest to us, but in a
certain sense, we ourselves are, it is one of the most mysterious legal phenomena from a legal point of view.
Do you own your body? The contemporary Australian legal researcher R. Hardcastle begins his book
(which is dedicated to the legal regulation of the human body) with the such question but does not
make an answer [2]. As he told, although the use of the human body as a medical resource is not a new
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development, advances in science and the development of genetic databases have made this question
a contemporary controversy [2]. As we know, traditional jurisprudence divides all legal beings into
subjects of law (the state, individuals and legal entities, the folk, etc.) and objects of legal regulation
(property, material evidences, objects of dispute, etc.). However in this case it is difficult to identify the
body within these criteria. On the one hand body itself is not a subject of law. But, as purely disembodied,
abstract entities, such as legal entities or the state, are subjects of law, sometimes without any material
«<embodiment>. On the other hand a purely corporeal existence does not guarantee legal personality as,
for example, the presence of a dead body indicates its absence. The similar situation does exist towards
person, who has fallen into a coma, is incapacitated due to a long-term mental disorder, or is paralysed
or deaf. In all these cases, despite having a bodily existence and formal legal status, these persons do not
de facto function as subjects of law, as their corporeal existence is completely dependent on the people
around them. From the other side the body does not present itself as a pure object of law. After all, even
a person cannot dispose of his/her own body as a whole, enter into any agreements with regard to it, and
is able to make appropriate orders only in case of death (for example, to bequeath one’s body for medical
purposes). This should be distinguished from organ donation, surrogacy and other similar phenomena.
In such cases a person disposes of only a part of his or her body during his or her lifetime, alienating it for
someone else’s benefit.

The situation is going to be more complicated because of the development of new technologies
in medicine. As R. Hardcastle underlines, rapid scientific advancements are transforming the ability
of scientific research to develop diagnostic and therapeutic products for complex diseases. Biological
materials are a central part of this process, which in turn has transformed such materials into valuable
commodities. The law has not, however, developed clear principles as to what legal rights exist for
individuals from whom biological materials are taken (sources) and those who remove and retain
biological materials (recipients). The development of clear legal principles is necessary so that individuals
can have effective control over biological materials separated from their bodies and to enable the efficient
use of such materials in medical research [2]. In the similar manner, in accordance with the English legal
scientist S.D. Pattinson, biomedical and other technologies often highlight the limits of formal law. This is
by no means a new phenomenon [3]. So, instead of regulating by rules, technologies are to be utilised to
preclude or at least channel certain behaviour [3].

This state of affairs is fully reflected in the national law of many countries. For example, as R. Hardcastle
mentioned, there is no current legislation in England that specifically determines the legal status or
allocation of property rights in relation to biological materials [2]. In its turn the analysis of current
Ukrainian law shows that the human body is not defined as an independent object of legal regulation at all,
and there is any corresponding legal regime. Thus in the Criminal Code of Ukraine (CCU), encroachment
on the body are replaced by encroachment on «life and health of a person» (Section II), «will, honour
and dignity of a person> (Section III), «sexual freedom and sexual inviolability of a person» (Section IV).

In particular, it is symptomatic that the term «body> is not mentioned at all in the sections of the
CCU on crimes against life and health of a person, as well as freedom, honour and dignity. Instead, in the
section on crimes against sexual freedom and sexual inviolability, «body> appeared relatively recently,
when «vaginal, anal or oral penetration of a person’s body>» was added as a qualifying feature of rape
(Article 152 of the CCU) or sexual acts against a person under 16 (Article 155 of the CCU) [The Law
of Ukraine «On Amendments to the Criminal Code and the Criminal Procedure Code of Ukraine in order to
implement the provisions of the Council of Europe Convention on preventing and combating violence against
women and domestic violence> of 06.12.2017 No. 2227-VIII]. In addition «body> is mentioned only in
Article 297 of the CCU (desecration of a grave, other burial place or the body of the dead person), and is
identified with «the remains or ashes of the dead person».

Similarly, civil law ignores the body as an independent legal phenomenon. After all, in the Civil Code
of Ukraine (CCoU), the body as a whole is neither a subject nor an object of civil rights and duties. It
is also noteworthy that, unlike the inviolability of business reputation (Article 299) or housing (Article
311), the provisions of the Civil Code of Ukraine do not guarantee the inviolability of the body at all.
The CCoU makes an exception only for a dead body, and then only in the form of a duty of respect for
it (Article 298 of the CCoU). Meanwhile, it remains without an answer who should make the relevant
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claims in case of violation of this provision, so as who has the right to the corpse of the dead person
is also currently not regulated by law (which may lead to disputes, for example, when choosing the
place of burial, the method of burial, the type of religious rite, etc.). However the most symptomatic
manifestation of the total disregard for the legal issues of the body is the absence of a corresponding term
even in special medical legislation regulating organ transplantation, healthcare and medical care [See for
example: The Law of Ukraine «On the Application of Transplantation of Human Anatomical Materials>
of 17.05.2018, No. 2427-VIII; the Law of Ukraine «Fundamentals of the Legislation of Ukraine on Health
Care> of 19.11.1993, No. 2801-X1I; the Law of Ukraine «On Emergency Medical Care> of 05.07.2012, No.
5081-VI]. In contrast English common law recognises duties to bury corpses and concomitant rights of
possession over corpses. Sharp v Lush was the first English case to consider an executor’s rights over an
unburied corpse. It held that burial expenses fell within the meaning of ‘executorship expenses, because
‘[i]tis part of his [the executor’s] official duty to bury the deceased, so that he is liable to pay the funeral
expenses without an order [2].

All the aforementioned facts lead us to the conclusion that the phenomenon of the body currently
remains outside the attention of lawyers. The similar state of affairs summons to both the lack of
conceptual understanding of the body as a legal phenomenon and the uncertainty of legal regulation
of the human body as such. As a result, it is worth to mark that the phenomenon of the body needs to
be comprehended by determining its legal status primarily from the legal-philosophical point of view.
The named aim determines the logic of the following material. First of all, we have to find an adequate
conceptual approach to the body as such (I). After that, we will turn to the key features that characterise
the body as a phenomenon relevant in the legal sense (II). At the end we will identify the role of natural
and positive law in regulating corporality and draw some conclusions on the topic (III).

Materials and Methods

In the following work I will try to explicate the constitutive features of a body as legal phenomenon
on the phenomenological grounds. I would like to stress, that in the similar case the traditional, Husserls’
phenomenology is not enough to consider a body as the whole phenomenon. This is why I have to turn
myself to the works of the so-called “second wave” of phenomenological thought, first of all, Martin
Heidegger. As it seems to me, the similar approach allows to understand a body not as “pure material” or
“pure abstract” object, but as the “phenomenon’, i.e. as the certain “sense”.

In my opinion it’s much more appropriate attempt than traditional legal reasoning of the body. The
phenomenological method opens for us a new ontological region — nor “material” neither “ideal”: the
dimension of embodied sense. In other words, in the legal field human body presents itself as horizon of
senses, which embraces all kinds of human behavior. To conclude, from the similar methodological point
of view law itself is certain event, which doesn’t find its original embodiement in the state norms and
rules, but in a human body as such.

Main Provisions
I. Body as Event
According to the metaphysical tradition, which starting with Plato divided everything into the world
of things and the world of ideas, the body was traditionally considered as material object. This attitude
to the body culminated in the Christian religion, which contrasted the “sinful” carnal body with the
“eternal” immaterial soul, where the former had to be cancelled for the salvation of the latter. The named
attitude to the body in classical jurisprudence reflected as a similar Christian-metaphysical approach,
when the “subject” of law was recognised as a rational and free being [4], while the body at the best case
had the role of a “material embodiement” of subjectivity, and at worst — an “object” of legal repression by
the state [S]. At the same time the body is not an object simply because it is alive. After all the difference
between a dead body as an “object of crime”, “material evidence” or “donor material” and a living body as
an “embodiment” of subjective rights and duties sharply demonstrates the impossibility of unambiguous
identification of the body within the subject-object relationship.
It can be assumed an adequate conceptual tool for understanding the body is event. As it has been
repeatedly noted in the philosophical literature, at the end of the twentieth century, the “traditional”
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substantial ontology was replaced by a non-classical ontology of event or eventfulness [6;7;8]. In this
case the event is interpreted as broadly as possible, covering not only various actions, cases or situations,
but also objects as such [9]. This interpretation of the event is also supported by modern jurisprudence.
For example, as contemporary Italian jurist M. Mazzocca stressed, “objects are nothing but long-lasting
events” [10]. After all like an event, any thing, and even more so the human body, appears, exists for a
certain period of time, and then disappears. According to modern medical data, on average, the biological
cells that make up the human body are renewed every S years, while skin or hair is renewed much faster.
Thus the body is a fluid phenomenon by its biological nature, which nevertheless keeps its identity.

Thus, contrary to popular belief, the body is not just a material object, but a certain event, which
from the legal point of view is characterised by some specific features, which we will consider below. This
event can be defined as the life of the body, i.e. the course of bodily existence. Hence it can be assumed
that health in this case is a set of necessary and sufficient conditions for such existence (its capabilities,
intensity, etc.). In this case the phenomenon of pain is characterized as organically unlawful - as unlawful
in its essence due to the closure of the horizon (sphere of possibilities) of bodily existence. At the same
time it is quite clear that the very existence of a healthy and intact body and the absence of pain is not a
guarantee of the embodiement of law. For example, deprivation of liberty is a significant restriction of a
person’s bodily existence even in the absence of bodily harm. Therefore for a much clear definition of the
legal regime of the body it is necessary to identify its legal specificity.

IL. The constitutive features of a body as a legal phenomenon

Aswe can see, the body as such is the subject of interest in a number of different disciplines — medicine,
biology, genetic engineering and many others. Therefore it is necessary to focus on those features that
characterise it from the legal point of view. Such features are a kind of “answers” to the legal questions that
are “asked” to the body: whether it has been harmed, whether this harm is unlawful, whether someone is
guilty of such harm, etc. Therefore we can assume that the legal event of bodily existence is characterised
by three key features.

The first of these is syncreticity (integrity). After all, any offence against the body consists of harming
the body as a whole (e.g. murder) or the integrity of the body (e.g. bodily harm). In other words from a
legal perspective bodily existence is possible only on the basis of understanding the body as a whole. For
example, English law recognises that each individual has an innate right to bodily integrity, encompassing
the right to exclusive possession and use of one’s own body as against everyone else. The right to bodily
integrity is grounded in notions of autonomy and human dignity and, secondly, the right to bodily
integrity is protected by the law of tort and the criminal law. The right to bodily integrity derives from the
concept of autonomy, which is the capacity that individuals have to act independently. The concept of
autonomy is also linked to the concept of human dignity [2]. In broader terms the European Convention
of Human Rights (ECtHR) has held that the right to respect for private and family life protects both
physical and moral integrity. Moral integrity is related to human dignity; the ECtHR recently noted
that the protection of moral integrity is intended to ensure the development ‘of the personality of each
individual in his relations with other human beings’ The ECtHR, therefore, considers dignity to be an
important aspect of Article 8.

However the integrity as the constitutive feature of the body does not mean that the body is just a
pure sum of its parts. Any part of the body that is severed from it ceases to be a body and becomes an
object: an ordinary thing or substance. From the other side biological materials which remain part of the
human body are not things because they lack the requirement of separability. It also creates the potential
for biological materials detached from a human body to be classified as things [2]. Then, of course, it can
be integrated back into this or another body (sewn, implanted, infused) or given an independent status
(implanted and subsequently born embryo). As a result, a separate thing (substance) disappears as an
object and is integrated into (transformed into) the body as a whole. So in any case the body cannot be
considered as a set of its individual parts; it — as the body itself - is always whole and indivisible. The key
factor here is the presence/absence of the possibility of independent existence. After all, as soon as the
body is dismembered, it ceases to be a body, its being as a body disappears.
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Another legal feature of the body is its liminality. After all, an offence always violates the boundary
that the body sets for other people by the very fact of its existence. As already noted in other publications,
this term (liminality) is intended to draw attention to the fact that a person’s bodily existence in social
space necessarily becomes the primary limit for the actions of other persons [11]. People can lawfully do
something only as long as it does not directly or indirectly harm the bodies of others. In this case bodily
existence is the embodiment of a legal norm, when it is itself a hypothesis (the presence of Others), its
physical characteristics and attributes (clothing, accessories, tools), which set specific modes of behaviour
for others, are a disposition, and the impossibility (or distortion) of communication with other people in
case of violation of the disposition is a sanction. Thus, under certain conditions, a person’s bodily existence
(life) becomes a legal event, indicating the limits of human actions in their relationship with each other,
or even becomes an event of law, embodying the legal consequences of the act (acceptance of an offer,
necessary defence, conclusive contract, etc.). Towards the difference between a law event and event of
law see in: [12].

Finally, the third of the legal features of the body is intentionality. After all, a person’s bodily existence
is not only passive and affective, but also active, potentially being able to cause harm to other persons.
Also the very fact of a person’s bodily existence has a certain impact on others, forcing them to direct
their behaviour accordingly. Therefore intentionality can be called the property of bodily existence to
be constantly directed at other people, changing their actual or possible actions accordingly by the very
fact of their own presence. Even an infant, a paralysed or severely injured person - albeit, of course, in a
minimal way — has the ability to be “directed” to the existence of others, correcting it in a certain direction
(for example, by the very fact of their existence “demanding” to take care of them). Depending on the
degree and intensity of such influence, it can be characterised as dispositive (giving other people the
opportunity to behave in a certain way — for example, offering goods in a public place), imperative or
obligatory (a requirement to perform an act, for example, to present documents at a checkpoint to an
armed person, or, conversely, to refrain from doing so — not to enter into the restrictred area). In sum
the result of the intentionality of bodily existence is the entire possible range of legally relevant human
actions, ranging from causing harm to lawful — proper, obligatory or permissible — behaviour of others.

Thus from the legal point of view the body as an event of corporeal existence is characterised not only
by the ontic characteristics of the body as a being (life and health), but also by such ontological features as
syncreticity, liminality and intentionality. The named characteristics of the body’s existence transform the
latter from a material object or an embodiment of an ideal subject into a legal event, when the boundaries
of our common existence are initially set not by deontological prescriptions of natural or positive law, but
by the very fact of common bodily co-presence.

III. Conclusion. From event to the case of the body.

At the same time if the body as an event goes beyond the subject-object coordinates and actually
takes the place of the traditional norm of law it is necessary to point out the correlation between bodily
(ontological) and ideal (deontological) normativity. After all, a common place of both legal positivism
and natural law understanding is the interpretation of the body as an object of legal regulation or material
embodiment of the ideal bearer of subjective rights and duties (subjects , which is ultimately synthesised
in the understanding of the body as an object of criminal encroachment or repression by the State.

First of all, it should be noted that both natural law and positive law understandings of the body have
common — metaphysical — roots. As already has aforementioned, metaphysics is based on the existential
opposition of the sensory world of things (matter) to the speculative world of ideas [13]. From the legal
perspective this ontological opposition of the ideal and the material is transformed into a deontological
legal distinction — the Being (the actual existence of social relations) and the Ought (the ideal existence of
natural or positive legal norms) [12]. At the same time the body obviously goes beyond this dichotomy.
After all bodily normativity as the ability of the body to set limits to human behaviour (liminality) either by
the very fact of its presence or by performing conjunctive actions to exercise rights and bear responsibilities
(intentionality) is more primary than the deontological requirements of natural or positive law. This is
evidenced by the fact that ordinary people, not knowing the prescriptions of legal norms or the ideal
requirements of natural law, nevertheless act in a coordinated manner within social relations.
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At the same time it can be assumed that bodily normativity should be enshrined in normative acts
— first of all, in the norms of the Civil and Criminal Codes of Ukraine. After all this will help to protect
a person more effectively at the most vulnerable level — the level of bodily existence. Thus it would be
advisable to supplement the norms of the Civil Code of Ukraine with an article that would enshrine the
integrity and inviolability of the body as such (syncreticity and liminality). A possible wording of such a
provision is, for example, the following. “The human body is integral and inviolable. Any physical contact
with the body of another person or violation of its integrity is possible only on the basis of the explicit and
unambiguous consent of such person, except in cases established by law. Violation of the bodily integrity
or inviolability of an individual entails legal liability” We can trace the certain parallel of the similar
division in the English tort law. As R. Hardcastle mentioned, tort law is the main mechanism by which
English law protects an individual’s right to bodily integrity. Interference (or threatened interference)
with another person’s bodily integrity without that person’s consent may amount to trespass to the person
or negligence. Trespass is not a cause of action but a form of action, and includes assault and battery.
The tort of battery is the most relevant for the purposes of this book, and is defined as a wrong ‘which is
committed by intentionally bringing about a harmful or offensive contact with another person’s body’ In
contrast, assault is an action that requires an immediate intention to commit a battery and the action is
parasitic on the tort of battery. Battery is a tort that is actionable per se. Accordingly it is not necessary to
establish that physical injury has in fact resulted [2].

The aforementioned liability should be enshrined in the relevant article of the Criminal Code of
Ukraine, which would establish a sanction for violation of bodily integrity and inviolability of a person.
The hypothesis and disposition of such an article could be formulated as follows: “Violation of bodily
integrity and/or inviolability of a person, namely penetration into the body, taking biological elements
of the body or intentional physical contact with a person committed without his/her consent, in the
absence of signs of other acts provided for by this Code, shall be punishable by....” In procedural terms
such an offence should be classified as a private prosecution.

The similar considerations let us to conclude that in the context of law, the body appears as a special
phenomenon that cannot be fully identified with either the object or the subject of law. The existence of
the body as a legal phenomenon is the embodiment of law, which indicates to people the limits of their
behaviour, directing them in the proper, necessary or permitted direction by the very fact of its existence.
It is clear that bodily existence itself is in turn influenced by other people who are bodily present in the
vicinity. In such circumstances, the original “natural” right is the right of the body to set the measure to
the behaviour of other people, while preventing them from causing bodily harm. As a result, the existence
oflegal reality is transformed from a continuous normative field embodied in the prescriptions of positive
or natural law into a discrete field of singular legal events, when the “atoms” of such events, i.e. human
bodies, are intertwined in increasingly complex and intricate cases — everyday sale and purchase or
necessary defence, but also in an international criminal syndicate or transnational corporation.

A.B. CroB6a, 3aH FBIABIMAAPBIHBIH AOKTOPBI, «KypmerTi npodeccop H.C. Bokapuii arbIHAQFbI
COT capanTaMachl HHCTHTYTbI> YATTBIK FhIABIMH OPTAABIFbIHBIH, JKeTeKIli FHIABIMH KbI3MeTKepi
(YKpam-la, Xapbxon): ApaM AeHeci KYKBIKTBIK ¢peHOMEH peTiHAe.

Maxanrapa AeHeHIH KYKBIKTBIK (eHOMEH peTiHAeri MoHi KapacTbIpblAAaAbl. AeHeHiH OHTOAOTH-
SIABIK, TYPFbIAQ 0i3Te eH >KaKbIH OOAYBIHA KapaMacTaH, KYKBIKTBIK KO3Kapac TYPFbICHIHAH OA €H XyMOaK
$eHOMeHACPAIH 6ipi 0o0abIn Kaaa bepepi. KaacchkaAblk KYKBIKTAaHY ASCTYPAL TYpAe GApABIK KYKBIKTBIK,
OOAMBICTBI KYKBIK CyObBeKTiAepiHe (MeMAEKeT, jkeke JKOHe 3aHABI TYAFaAap, XaABIK) KOHE KYKBIKTBIK,
KATbIHACTAp 061,e1<TiAepiHe (MYAiK, 3aTTall AWFaKTap, AAyAbl 3aTTap JXoHE T.6.) 6eaepi. Araripa, AeHe
OCBIHAAML KOOPAMHATTAP meH6epiHAe aHbIKTAAMaMABL DBip >KarbIHaH, AeHe ©3AiriHeH KYKBIK cy61>e1<Tici
00ABII TaOBIAMArABL MbICaAb], MaTepHAAABIK OefiHeC] JKOK, Ta3a abCTPaKTiAl KYPBIABIMAAP (SaHAbl TYAFa-
Aap HeMece MeMAeKeT) KYKbIK, CyObexTirepi 60Aa asapbl. EKiHIIl )kaFbIHaH, Ta3a AGHEAIK OOAMBIC KYKBIK,
Cy6’beKTiAiI‘iH KaMTaMacChI3 eTe aAMaMAbl, OUTKeHi ©Al AeHeHiH 60Ayb1 OHBIH 6omayb1H oiapipmeripi. Bya
JKarpail YKpauHa YATTBIK 3aHHAMAcChIHAQ AQ TOABIK KOPIiHIC TalKaH. Omnbiy TaAAQybl KOPCETKEHAEH, apaM
A€HECI KYKBIKTBIK PETTEYAIH Aepbec obbekTici peTiHAe aHBIKTAAMaFraH, THICTI KYKBIKTBIK PEXHUM KOK.
AeHeHIH KYKbIKTbIK MICEACACPiHIH eAeyCi3 KaAybIHbIH €H alKbIH KOpiHiCi — THICTi TepMUHHIH apHaiibl
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MEAMIIMHAABIK 3aHHAMaAd A2 OOAMAyBl, OA OPraHAApPAbI TPAHCIIAAHTALMSAAYAbL, ACHCAyABIK CAKTAYADI
JKOHE MEAUIIMHAABIK KOMEKTi peTTeHAL.

Ocpirarima, AeHe $peHOMeHi Kasipri yakpITTa YKpaWHAABIK 3aHT€PAEPAIH Ha3apbIHAH THIC KAAABL
bya AeHeHIiH KYKbBIKTBIK, K,¥6bIAI>IC PeTiHAerl TYKbIPBIMAAMAABIK, TYCIHITiHiH 60AM;1yb1Ha JK9HE AEHEHiH
KYKBIKTBIK PeTTeAyiHiH 6earicizairine oxeaepi. OcbhiFaH 6alAAHBICTBI AeHE denomenin ¢uaocodu-
SIABIK-KYKBIKTBIK, TYPFBIAQH KapPaCTBIPY KOKET AeTeH KOPBITBIHABI JKacayra 6oAaabl. MyHAQI OMAQyABIH
HOTIDKeC] AeHeHiH KYKbIKTbIK ¢peHOMEH peTiHAe KeAeCi OHTOAOTHSIABIK epeKIIeAiKTepiH allKbIHAAY OOABIIT
TaOBIAAABL: CHHKDPETTIAIK, AMMIHAAABIABIK JXOHE MHTEHIHOHAAABIABIK. BYA 03 Ke3eriHae, AeHeHIH HOpMa-
THUBTIAITiHe Heri3 6epe,A,i, SIFHU A€HE alHAAACBIHAAFBI AAAMAAP YIIiH THIIOTE32 XKIHE AUCIIO3UIIUS 6OABII
TaOBIAAABL, AA OHBIMEH KAPBIM-KaTBHIHAC JKACAN aAMay — CAHKLUsI GOAbII Tabbiaaabl. KOPBITHIHABICHIHAR
ABTOP ACHEHIH KOA CYFBIAMAYIIBIABIFBIH 3aHHAMAABIK AeHrefiae Oekirin, Ykpanna A3zaMaTTsIK skaHe Kpia-
MBICTBIK, KOAEKCTEpiHe THiCTi TOABIKTBIPYAAP €HTi3y KaXKeT AeTeH TYKbIPbIMFa KeACAIL.

Kixmmi co3dep: kyxvik, dere, CUHKPEMMIAIK, AUMUHAAOLIABIK, UHIMEHYUOHAAOLIADIK,

A.B. CroB6a, A.J0.H., TAQBHBIA HayuHbIii cOTpyaHHK HammonaapHOro HaydHOro IeHTpa
«HHCTATYT cyAe6HOM IKCTIepTH3bI HMEHH 3acAyskeHHOTo npodeccopa H.C. Bokapnyca» (Ykpan-
Ha, Xappkos): Teao Kak paBoBoii peHOMEH.

Crarbs mOCBsIeHa OCMBICACHHUIO TeAd KaK IIPaBoBoro ¢peHomeHa. HecMoTps Ha To, 4TO Teao sBASIET-
cs1 HanboAee OAUBKHM HaM OHTOAOTHYECKH, C IPABOBOJ TOYKH 3PEHHSI OHO OCTAETCSI OAHUM M3 Hanboaee
3arap0YHbIX peHOMeHOB. Kaaccudeckas IOpHCIIPYACHITHS TPAAUIIOHHO Pa3AeAseT BCe IIPaBOBOe Cymjee
Ha Cy6’heKTOB TpaBa (TOCYAApPCTBO, PUBMIECKHX H IOPHAMYECKUX AUL], HAPOA) M 06'BEKTbI IPaBOOTHOIIIe-
Huit (MMYIIeCTBO, BellleCTBEHHbIE AOKA3aTeAbCTB, IPEAMETHI CIIOpa 1 T.1L. ). OAHAKO TeAO He MOXKeT ObITh
HACHTHQUIIPOBAHO BHYTPH MOAOOHBIX KOOPAUHAT. C OAHOI CTOPOHBI, TEAO CaMO II0 cebe He SIBASeTCS
cybpexToM mpaBa. Beab uncTo 6ecTesecHble, abCTpaKTHbIe 00PA30OBaHMUs, TAKHE KAK IOPHAUIECKIE AHIIA
HAH FOCYAAPCTBO SBASIIOTCS CyO'beKTaMU IIPaBa, HHOTAQ He MMesl HUKAKOTO MaTePHAABHOTO BOIIAOICHHMS.
C Apyro#i CTOPOHBI, YUCTO TeAeCHOe OBITHE ellje He FApAHTUPYeT IPABOCYOBeKTHOCT, TAK KAK, HATIPH-
Mep, HaAHMYKe MEPTBOTO TeAd CaMo IO cebe He TOBOPUT 00 ee OTCYTCTBHH. YKa3aHHOE IIOAOXKEHHE ACA B
IIOAHOH Mepe OTPaXXaeTCs ¥ B HallHOHAABHOM 3aKOHOAATeAbCTBe YKpauHbl. Ero aHaAu3 cBUAETeAbCTBYeT
O TOM, YTO TEAO YeAOBeKa He OIIpeAeAeHO B KaueCTBe CAMOCTOSTEABHOIO 00beKTa IIPaBOBOTO PEryAUpO-
BaHMUS, & COOTBETCTBYIOLIUIT IPABOBOI peXkuM oTcyTcTByeT. Hanboaee CHMITOMATHUYHBIM IPOSIBACHHEM
TOTAABHOTO UTHOPHUPOBAHHS IIPABOBOM MPOOAEMATHKH TEAQ SIBASIETCSI OTCYTCTBUE COOTBETCTBYIOIIETO
TepMUHA AQKe B CIIEITMAAbHOM MEAMIIMHCKOM 3aKOHOAATEABCTBE, KOTOPOE PeryAMpYyeT TPaHCIIAAHTALMIO
OPraHOB, OXPaHY 3A0POBbs U MEAMILIUHCKYIO TIOMOIIb.

Takum obpasoM, peHOMeH TeAa ceidac OKA3aACs BHe cdepbl BHMMAHHS YKPAHHCKHUX IIPABOBe-
AOB. OTO TIPHBOAUT K OTCYTCTBHIO KOHIIENITYaAbHOTO ITOHHMMAaHHUS TeAd KaK IIPaBOBOTO SBACHHS U
HEOIIPeACACHHOCTH B OTHOIIEHUM IIPaBOBOTO PEryAMpOBaHMS TeAa KaK TakoBoro. BcaeacTsue aroro
MOXXHO KOHCTaTUPOBaTb, 4TO PEHOMEH TeAd CAeAYeT OCMBICAMTb C GHAOCOPCKO-IIPABOBBIX MOUIIMIL.
Pe3yAbTaTOM MOAOOGHOTO OCMBICACHHSI SIBASIETCST BHIAGACHHE CACAYIOIINX OHTOAOTHYECKUX YePT TeAd KK
IPaBOBOTO (peHOMEeHA: CHHKPEeTHIHOCTH, AMMHHAABHOCTH U HHTEHIIMOHAABHOCTH. JTO, B CBOIO OUEPEAD,
AQeT OCHOBAHUS YTBEPXKAATD, 4TO TeAy HIMMaHETHO IIPHCYIa HOPMAaTHBHOCTD, KOTAQ CAMO TEAO SIBASETCS
TUIIOTe30H U AUCIIO3UIIHEH AAS OKPYIKAIOIUX AUIT, 2 HEBO3MOXKHOCTb KOMYHHHKAITUHU C HUM — CaHKITHeH.
B urore aBTOp IPHXOAUT K BHIBOAY, YTO HEIIPUKOCHOBEHHOCTD T€AA CAEAYET 3aKPeNUTh Ha 3aKOHOAATEAD-
HOM YPOBHe, CAGAAB COOTBETCTBYIOIIVE AOTIOAHeHH A B I'paxkpaHckuil 1 YroaoBHbIH KoaeKchl YKpauHsL

Karouesvie crosa: npaso, mero, Cunkpemusnocmo, AUMUHAALHOCHIL, UHIMEHYUOHAALHOCT.
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Aesthetics DOI: https://doi.org/10.1007/978-3-031-55521-3

Of I.aW The aesthetics of law deals with the relationship between law and
From Methodologyto Manifetations beauty by searching for aesthetic values in the law itself (an internal
perspective), by finding material related to law in art and culture (an
external perspective), and, lastly, by demonstrating the impact of legal
norms on what can be broadly understood as beauty (law as a tool of
D Springer aestheticization). Regarding all these phenomena, the aesthetics of law
~ ultimately allows us to see the law more clearly and more profoundly. What
is more, the law does not function, nor has it ever functioned, separately
from its means of expression, which are incontrovertibly subject to aesthetic interpretation. The book’s
twenty-three chapters, written by scholars from various countries and three continents, are thematically
diverse. In them we present the manifestations of the aesthetics of law from an external perspective. If we
accept a definition of the concept of law that is as broad as possible, not only as a synonym of a certain
formalized normative system, but also including the process of its creation (legislation), its application
and interpretation (jurisprudence), and even teaching on and research into it (doctrine), we can identify
a wealth of aesthetic reference in the law.
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MPUHLNIbI HA NPAKTUKE:
AHAJIN3 TEOPETUKO-NPABOBOW
KOHLENMLUWWA JDKYJICA KOYJIMAHA

AxmyaivHocmy TeMbl HACTOSILEH CTaTbH OOYCAOBAEHA TeM, 4TO Ha
COBpEMEHHOM 9Talle pasBUTHS CyaebHOM crcteMmbl PecrryOamku Kasax-
CTaH 60ABIIIOe KOANYECTBO BOIIPOCOB M AVICKYCCHI CBSI3aHO C peaAn3alieit
IPHHIMIA CIIPABEAAMBOCTH IIPU IPUHITHU CyAeOHBIX pemenuit. Cyabu
HEPEAKO BBIHYXKAEHBI AEAATh BBIOOP: IPHHHMMATb DELIEHFS, PYKOBOA-
CTBYSICh BHYTPEHHHMI MOPAABHBIMU YOEKACHUSIMU, AUOO CAOXKHUBIIEHCS
CyA€OHOI IPaKTHKO¥, ALO0 POPMAABHO CAEAOBATH 3aKOHOAATEABHBIM HOP-
Mam. B aToM cMbIcAe aHaAM3HpyeMas B CTaTbe apryMeHTalus KOHIIeIIUH
Axyaca Koyamana croco6Ha IPOAMTH CBeT HAa OTHOLIEHHE K AQHHOM
AMAEMMe C TOYKU 3peHHUs IPaBOBOI Hayku. IIpedmemom uccaedosanus
SIBASIETCSL 0030p M aHAAM3 KAFOYEBBIX IIOAOKEHHI KaK CaMO¥ KOHIIEIIHH
Acx. KoyamaHa, Tak U peneHsuil K Hel, IIPEACTABACHHBIX HU3BECTHBIMU
yueHBIMU [IpaBoBeAaMH. B kauecTBe memo0dos uccaedos8anus IPpUMEHSIAUCH
obmenayunble MeToAbl (HabaroAeHHe, 0606IeHNe, CHCTEMHBII OAXOA,
CPAaBHUTEABHO-TIPABOBOi aHAAM3). VICTOYHMKOM HCCAGAOBaHHUS MOCAY-
JKMAW MaTepHaAbl AUCKyccuit o kaure Axx. Koyamana «IIpuanumer Ha
IIPaKTHKe: 3al[UTA IPArMaTHIeCKOr0 IOAXO0AA K TEOPHUH IIPaBa>.

Hayunas #osusna cratbu coctour B TOM, uTo Axx. Koyaman
SIBASIETCSI OAHHM M3 CaMbIX BBIAAIOIIMXCS COBPEMEHHBIX IOPHAMYECKUX
IIO3UTUBHCTOB,  TAKXKe BEAYIUM CTOPOHHHKOM OAHOTO M3 €ro HaIlpaB-
A€HMH, KOTOpOe HM3BECTHO KAaK MHKAIO3UBHBIH IOPHAMYECKHH MO3UTHBU3M. OAHAKO, K COXAAEHHIO,
€ro OCHOBHbIe PabOTHI He IepeBeAeHbI Ha PYCCKUM U Ka3aXCKUM SI3BIKH, M CaM YYEHBIH MaAOM3BECTEH
B Halleil cTpaHe. YauTsiBas 3acayru Asx. KoyamaHa, ero GUTHpyeMOCTb B aHIAOSI3BIYHBIX 3apPYOEXKHBIX
HaY4YHBIX U3AQHISIX, AAHHASI CTAaThsI [IPU3BaHA BOCIIOAHUTD 3TOT IpobeA. Leavio AAHHOM CTaTbhU SBASETCSI
AHAAM3 OCHOBHBIX IIOAOXKEHHI TeOPEeTUKO-IIPaBoBoi KoHIenmu Axx. KoyaMaHa U apryMeHTHPOBaHHO,
YYHUTHIBasI MHEHHE aBTOPa U eI0 PELIeH3eHTOB, CGOPMYAUpPOBATh 000CHOBAHNE HEOOXOAMMOCTH OpraHaM
BAACTH YYUTHIBATh MOpPaAbHbIE KPUTEPUH B IIpOIiecce IPaBOIPUMeHeH s U IPaBOPeaAr3aliH.

Kuarouesvle cr08a: deauxmuoe npaso; KOHYenmyarbHuili AHAAU3; UHKAIOSUBHBLLL NOSUMUBU3M; IKCKAIO3UG-
HbITL NO3UMUBUSM; MOPAAL; CNPABEOAUBOCINY; 3AKOHHOCb; KOHBEHYUS; NPAZMAMUIM; PUAOCOPUS Npasa.

E.A.TPUBAHOB,
MarucrpanT Boicnmeit IKOABI
npasa Magsut Narikbayev
University (r. Acrana,
Pecrry6amka Kazaxcran)
E-mail: gribanov.79@mail.ru

BBepenne

Awmepukanckuii mpaBoBep Ax. Koyaman popuacs B 1947 r. B CIIIA. YueHbIH HMOAYYHA CTeIleHb
6axaraspa B BpykamnckoM Koasepxe B 1968 1., a crenenb AokTOpa praocopuu B Poxdeareposckom yru-
Bepcutete B 1972 1. B MleabckoM yHUBepcUTeTe OH MPEMOAABAA IOPUCTIPYACHIMIO, GPHAOCODHUIO TIpaBa,
noautmieckyo ¢uaocodmo. Ax. Koyaman HekoTopoe Bpemst paboraa Ha daxyasrere Kaaudopuumii-
CKOTO yHHUBepcHuTeTa B Bepkan 1 BepHYACS TyAQ [O33Ke, YTOOBI IIPeroAaBaTh GHAOCOPHIO II0 IpOrpamMme
«IOpucnpyaenims u conuaspHas moanruka>. Ilpopeccop Axx. Koyaman moayura MHOXXeCTBO HOYETHBIX
CTeIleHelt 0 BCeMy MHPY, OBIA yAOCTOH IIPECTIDKHBIX HATPAA U CTUIIEHANI. Y4eHbI IpodnTas 6osee
COTHH AEKIIHI B BEAYIIMX 00Pa30BATEABHBIX yUPeXKACHHUSIX, B TOM YHCA€ CTAA IIEPBBIM ITPOPECCOPOM, KOTO-
pomy 66140 mopyyeno npouurtats Kaapendorckue rexyuu no npasy 8 OkchOopACKOM yHUBepcHTeTe. AXKYAC

© E.A. Tpubanos, 2024
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[pnbaHos E.B. [puHUMNbI Ha NpaKTUKe: aHaNM3 TeOPETMKO-NPaBOBON KOHLENLUMH...

KoyAMaH He TOABKO SBASIETCS BHIAAIOIIMMCS TEOPETHKOM IIPaBa, OH TAK)Ke aKTUBHO COTPYAHHYAET C MEX-
AYHApOAHBIMU TOCYAQPCTBEHHBIMU M YaCTHBIMU OPTaHU3ALISIMY, CIIOCOOCTBYSI Pa3BUTHIO IOPUAMYECKOM
IPaKTUKY. Y4eHsIi1 oIry6AUKOBaA 6osee 100 HaydHBIX pabOT B FOPHANIECKIX KYPHAAAX U SIBASIETCSI aBTO-
POM HECKOABKHX KHHI, CPEAN KOTOPBIX «VcrpaBiTeAbHOE PaBOCyAUe M HePaBOMepHas BbIroaa» [1],
«IIpUHIAIBI HA IPAKTHKe: 3aIIMTA PArMaTHeCKOro IOAXOAR K Teopuu mpaBa» 4], «Ilocrckpuntym
Xapra: Ouepku Ha nocrckpuntym K «Ilonsruio npasa» [8], OKcPOpACKHIL CIPaBOYHUK IIO MPaBy M
$urocopun npasa (B coasropcrse co Cxorrom Ilammpo) [11], «ApxuTekTypa IOPHUCIPYACHLMM > E?)]
u Apyrue. B 1984 . mpecTiokHyI0 HarpaAy Kak Aydiiasi HayqHasi KHHTA MOAy4drAa pabora Ax. Koyamana B
coaBTopcTBe ¢ AX. Meppu «Draocopus mpasa: BBeAeHHE B OPHCIIPYACHIIHIO >

Kuura Ax. Koyamana «IIpuHIMOBI Ha mpakTHKe: 3aIfTa IPAarMaTHYeCKOTO IOAXOAQ K TEOPHH
IpaBa> BbI3BaAa OOABIION PE30HAHC 1 MHOXKECTBO AUCKyccHit. OHa COCTOUT U3 TPex YacTeil, ABeHAALIATH
TAQB, HAU AEKIJHH, KXKAAQSI U3 KOTOPBIX OBIAQ IIPEACTABACHA B TOH UAU HHOH dopMe B OKcHOPACKOM yHHU-
BepcureTte B 1998 1. YacTp 1 «IIpuHIMIBI Ha IPaKTHKe> IIOCBSNIEHA TEOPHH ACAMKTHOTO IIPaBa, YacTh
2 — 3aIUTe HHKAIO3UBHOTO IOPUAMYECKOTO TIO3UTUBU3MA, a JACTh 3 — METOAOAOTHH B IOPHUCIIPYACHIIHH.
ITocae amaamsa camoit xoHnennuu Asx. Koyamana Mpl M3yunM MHEHHS HEKOTOPBIX BEAYIIUX yeHBIX
npasoBepos (P. Asopxuna, K. Kara, C. ITeppu) o IipeACTaBAeHHOI aBTOPOM KOHIJeTILIUH, UX B3TASABL B
IJeAOM Ha IIPaBOBOM MO3UTUBU3M,  OTAEABHO Ha PSIA BOIIPOCOB, B TOM UHCA€, CBSA3AHHBIX C BKAIOUEHHEM
MOPaAbHBIX IIPUHIUIIOB B IPABOBYIO HAYKY.

OcHoBHas YacTh

B mepsoit yactu xuuru Ax. Koyaman orcramBaeT TOUKY 3peHMs, COTAACHO KOTOPOH AGAMKTHOE
IIPaBO AydIIe BCEro IIOHMMATh KaK IPaBo, pOpMyAHpyIomee IPUHIUII NCIPAaBUTEABHOTO ITPABOCYAHUS.
ABTOp HAYHMHAET C 3asBACHMS O TOM, YTO IKOHOMHYECKOe OOBsICHEHHe IIpaBa Ha BO3MellleHHe yiepba
SIBASIETCSI HEYAOBACTBOPUTEABHBIM. B aTOM cMbICA€ OH pa3BUBaeT CBOM paHee 3asBAEHHbIE TeOpeTHYeCKHe
aprymentsl [ 1, p. 421-440]. LleHTpaAbHbII MOMEHT €ro MO3HLHMH IPOCT: TEOPHS TOTO, YTO TAKOE IPABO
O IPUYMHEHHH BPeAd, AOAXHA YBaXKaTh, a He YCTPAHATb ero OCHOBHYIO CTPYKTYPY, U 9KOHOMUYECKUI
MIOAXOA K IIPaBy O MPMYMHEHUHU BPeAA He CIIPABASETCS C 3THM. YUYEHbBIH II0AAraeT, YTO ero KOHIIeMNIUs
CIIPaBEAAMBOCTH HCIIPABACHUSI B [IpaBe Ha BO3MelljeHue yiepOa IPeBOCXOAUT KOHI[EIII[II0 9KOHOMUCTOB,
IIOCKOABKY YIUTBIBAaeT BHYTPEHHIOIO CTPYKTYPY IIpaBa Ha Bo3MellleHHe yujepba. IpaskpaHckoe mpaso B
OCHOBHOM, CYMTAeT aBTOP, PellaeT BOIPOC, YTO AGAATH C Te€M, YTO ITPOU3OIIAO, 2 SKOHOMHKA, HAIIPOTUB,
opueHTHpoOBaHa Ha 6yaymee. ITo cyTu AooBoabI Ask. KoyAMaHa IpOTHB 9KOHOMHYECKOTO TIOAXOA K IPAXK-
AQHCKOMY IIPaBy OTPAXKAIOT AeOATHI MEXAY ACOHTOAOTHeN U yruanTapusMoM. Axx. Koyaman moaaraer,
4TO TIPa’KAQHCKOE IPABO AOAXKHO BBIPAXKaTh IPUHILUI KOPPEKTUPYIOIeH CIIPaBeAAMBOCTH, COTAACHO
KOTOPOMY AHI}a, OTBETCTBEHHbIE 32 HEIIPaBOMEPHbIE IIOTEPH APYTUX, OOSI3aHBI BOBMECTHTD 3TH IIOTEPHU.
W AAs 9THX IleAeit aBTOP IIPeAAaraeT, HCIIOAB30BaTh CBOKO COOCTBEHHYIO IIPArMaTHYeCKyI0 BEPCHIO KOH-
LIENTYaAbHOTO AHAAM32, KOTOPYIO OH IIOAPOOHO OIHMCBIBAET.

Bo Bropoit wactu Ax. Koyaman Brepsbie AeTaAbHO (pOpPMYAMpPYeT JAEMEHTHI Hay4HOH TOYKHU 3pe-
HUS, KOTOpast HauboAee TeCHO CBSI3aHA C HUM: MHKAIO3UBHBIN IOPUAMYECKHUIT TO3UTHBHU3M. I1pu aTOM OH
CTapaeTcs OTAGAUTD MO3UIIUIO OT APYTHUX CXOXKHX B3TASIAOB, KOTOPBIX B HAYYHOM MHpe IPUAEPKHUBAIOTCS
Takvie yaeHsle Kak Yua Baaysos u Matsio Kpamep. O6a, 110 MHEHHIO y4€HOTO, HEIPABUABHO TOHUMAIOT
MOTHBBI, AeKalliie B OCHOBe IOPUAMYECKOTO MO3UTHBHI3MA, U KPUTHKY, BbIABUTaeMylo IpoTus Hero. Hau-
OoAee M3BeCTHASI KPUTHKA IPUHAAAKHUT PoHaabAy ABopkuny u Asxosedy Pasy. Ax. Pas cam siBasiercs
MO3UTHBHCTOM, HO 3alIUINAeT TO, YTO HA3bIBAIOT IKCKAIO3UBHBIM IOPUAMYECKMM ITO3UTHUBU3MOM. AXK.
KoyaMaH yTBep>KAQeT, YTO OTAMYHE IOPHANIECKUX IIO3UTUBHCTOB OT CTOPOHHHKOB P. ABOpKHHA 11 ApyTHX
IOPHCTOB COCTOUT B yTBEPXKAEHUH, YTO BCE KPUTEPHUH 3aKOHHOCTH KOHBEHIIMOHAABHBL ABTOP 3aTparuBa-
eT GOABILION CIIEKTP BOIIPOCOB, TAKHX KAK: YTO TaKOe IIPaBO, KAK OHO BO3HUKAET U KAKOBA IIPUPOAA €ro
Baacty. OILITh Xe, jeAb o6cyxaeHmst KoyamaHa 3Aech He 3aKAI0YaeTCS B IIPEACTABACHHH HOBBIX OTBETOB
Ha 3TH BOIIPOCHI, A CKOpee B IIOKa3e TOTro, KaK IMO3UIIHS, KOTOPYIO OH U3HAYaAbHO BBIABHHYA ABAAIIATh AeT
Ha3ap B pabore «HeraTuBHbI 1 TOBUTHBHBIA MO3UTUBU3M> |2, p. 139-164], MoxeT onuparbcs Ha 6oaee
IIUPOKUH IparMaTHIeCKHii IIOAXOA AASI TIPEOAOAEHHS MOIITHBIX BO3Pa)KeHMI, BHIABUHYTHIX IIPOTHUB €r0 U
nop06HbIX KoHnenuuit. Aast Ax. Koyamana ero Bepcust HHKAIO3MBHOTO IIO3UTHBH3MAa Ha GYHAAMEHTAAD-
HOM YPOBHE O3HAYaeT, YTO IPHPOAA BAACTU OOBSICHSIETCS COLAABHON KOHBEHIMel. ABTOP IIPU3HAET,
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9TO OCHOBAHUS M KPUTEPUH IOPUAMYECKON 3aKOHHOCTU AOAYKHBI OBITH COLIMAABHBIM (GAKTOM, 2 IMEHHO,
CoraameHueM, IPUHATHIM AOAKHOCTHBIMU AUIIAMM, HO OTPHUIIAET, YTO COAep>KaHHe KPUTepHeB AOAKHO
OTHOCHTBCSA HMCKAIOUHTEABHO K COIMAABHBIM ¢akTaM. OH ITOAAraeT, 4TO AASL ONIPEAGACHHUS TOTO, UTO
SIBASIETCS] OPHAMIECKIMU HOPMAaMH B AQHHOY IIPABOBOY CHCTeMe, He CAeAyeT OrPaHHIMBATLCS, KaK yTBep-
KAQAOT Asko3ed Pas 1 psa APYTHX yUeHBIX, COLIMAABHBIMU HCTOYHUKAMH, TAKUMU KaK 3aKOHOAATEABCTBO U
CyAeOHDbII IperieAeHT, 2 HeOOXOANMO TAK)Ke BKAIOYAaTh MOPaAbHbIe acreKTsl. C IOMOLIBI0 YOeAUTEABHOTO
U MOpOM IOBTOpsIIoMmerocs: aprymenra, Axx. KoyaMaH yTBepskaaeT, 4TO KOHBEHIIMOHAABHO IIPHHSThIE
KPUTEpUH 3aKOHHOCTU MOTYT GBITh (M QaKTUMeCKH SBASIOTCS) BBIPXKEHBI npasuiom npusnanus (tep-
muH Il Xapra B «Ilonsarun npaBa») , KoTOpoe 006513bIBaeT AOAKHOCTHBIX AUI] OLIeHUBATh A€AQ TOABKO B
COOTBETCTBUH C TeMU HOPMaMH, KOTOPble YAOBAETBOPSIIOT STUM KPHUTEPHSM. YYEeHBIN pa3BHBAeT CBOE
[peACTaBAEHME O IIPHHIUIIAX, BOIAOLIEHHbIX B [IPAKTHKE, KaK CIIOCO0€e CAEAATh IIOHSTHBIM YTBEPXKACHUE,
4YTO AOAKHOCTHBIE AMIIA B IIPABOBOM CHCTeMe IIPHAEPXKHUBAIOTCS ITPABHAA IIPU3HAHIL Yepe3 CBOe CXOoxKee
noBeaenue. OH CYMTAeT, YTO CAU ABA HAU OOAEE AOAKHOCTHBIX AHIIA CACAYIOT OAHOMY K TOMY Ke IIPaBHUAY,
TO OHU AOAXHBI Pa3AEAATh IOHUMAaHKe 3TOTO ITPABHAA, KOTOPOe OTPaXkaeTcsl Kak B CXOAHOM ITOBEAGHUH,
TaK ¥ B IIMPOKO PACIPOCTPaHEHHOM OHMMAHHHY IPUMeHeHHUs npaBUA. OHH AOAKHEBI Pa3ACASITh TO, YTO
Acx. KoyaMaH HaspIBaeT paMKoll B3amMopeHcTBHA. ITocae TOro, Kak OH IPEACTaBHUA apIyMEHTHI O TOM,
9TO IMyOANYHAS BAACTb AOAKHA OBITbH OOBSICHEHA B TEPMHHAX COLIMAABHBIX coraamrenuit, Ax. Koyaman
IIPUXOAHUT K BEIBOAY, UTO €I'0 MOAEAB COTAACYETCS € IPABUAOM IIPU3HAHMS, KOTOPOe BKAIOYaeT MOPAAbHbIE
HOPMBI B KaUeCTBe KpUTepreB 3aKOHHOCTH.

B Tperbeit yacTu aBTOp KHUTH BO3BPAIJAETCS K MHOXECTBY METOAOAOTHMYECKHX BOIIPOCOB IOPHC-
npyaeHiuuy. [1o MHeHHIO y4eHOTo, BaXXHbIM GUAOCOPCKUM METOAOM AASL OPHCIIPYACHIIMHU SBASETCS KOH-
yenmyarvHwiii anaius. Ax. Koyaman npeasaraer cBoio yIpomeHHYI0 ¢pOpMy KOHIIENTYaABHOTO aHAAM3A,
CYTb KOTOPO 3aKAI0YAETCS B TOM, UTO AASI IOHMMAHUS TOTO HAU HHOTO ITPAaBOBOT'O TePMHHA HAU SBACHUS
KAIOUEBYIO POAb UT'PaeT OOBSICHEHHE U PacKpbITHe HanboAee XapaKTepHbIX ero ocobennocreit. M ecan,
coraacHo Ponaabpy ABopkuny u Crusery IleppH, KOHIIeNTyaAbHBIN aHAAU3 IOPUAMYIECKUX KOHIJETIIIHI
SIBASIETCSL HOpMAmugHotl desmeavrocmuto, To 1o MHeHmo Axx. Koyamana Bce He Tak opHO3Ha4HO. Uro
KOHIIEIITYaABHO BEPHO AASI CAMOTO IIPaBa, He 0053aTEeABHO BEPHO AASI KAXKAOTO OTAGABHOTO 3aKOHQ, YTO
OCTaBASIET, Ha HAIIl B3TAsIA, OOABIIOE IIPOCTPAHCTBO AASL KPHTHKU AQHHON mosunuu. Kaura 3aBepuraercs
A€TAABHBIM aHAAU30M TOTO, YTO Ha CAMOM A€A€ CTOUT 32 BO3PLKEeHHAMH ABOPKHHA IIPOTHB IOPUANIECKOTO
[O3UTHBHU3Ma. ABTOP 3aMedaeT, YTO [IPeAAOXKeHHas: ABOPKUHBIM KOHIIEIILHS OObEANHIET ABA IOHSITHS:
KpHUTepUHU IIPUMEHEeHUs TepMHHA <IIPaBO> M KPUTEPHU 3aKOHHOCTH, TO €CThb OCHOBAaHMA IIPaBa, YTO B
CBOIO OYepeAb NPUBOAUT K ITyTaHHIlE MEXAY COACP)KaHHEM KOHIIINIMU IIpaBa M COAEpXKAHHeM IIpaBa
KOHKpeTHOro obmecrsa. Axx. KoyamaH yTBepiaaeT, coraarasch OTHOCHUTEABHO KPHUTEPHEB 3aKOHHOCTH
B [IPaBOBO1 CUCTEME, MOJKHO HE COTAQIIATHCSI OTHOCHTEABHO COAEPIKAHMUSI KOHIIEIIIUH [IPaBa, 1 HA06OPOT.

AanHas pabora BbI3BaAsa GOABLION PEe30HAHC B HAYYHOM CpeAe, U MHOTHE H3BECTHbIE [IPABOBEADI
HAITMCAAH K HeHl CBOM KOMMEeHTapUH U PeljeH3 M.

Tak, B anpeae 2002 r. Bbimaa penensust Ponaabpa ABopkuna [7, p. 1655-1687], kotopas, HecMoTpst
Ha CBOIO Pe3KOCTb M HEOAHO3HAYHOCTB, IIPEACTABASET 3HAUMTEAbHBIN HHTEPEC AAS HAIIeTO UCCAEAOBAHUS.
P. ABopKuH B 061X YepTax BEIpaxkaeT cBoe Hecoraacue ¢ Axx. KoyamaHoM, 1 ¢ TOM O3uIiMelt, KOTOPYIO OH
orcrauBaet. [lepBOHa9aAbHO, KDHTUKYS TEOPUIO O3UTHBU3MA, IIpeAAokeHHYIo LepbepTom XapTom [6,
p- 14-46], aprymenTanus P. ABOPKHHA 3aKAI09aAACH B TOM, 9TO IO3UTHBA3M HETOYHO OTPAKAET PEAABHOE
HOBeAEHHE AIOAEH, TPAKAAH, OPHUCTOB U CYA€H B CAOKHBIX TOAMTHYECKUX obimecTBax. Ha mpaxrixe, o
YTBEPXKAQAA, Te, KTO y4aCTBYeT B AebaTax O CYLIHOCTH IIPaBa, [I0AAral0TCsl Ha MOpaAbHbIe (paKTOpPbI, KOTO-
pble O3UTUBU3M He MOXKeT 00bsICHUTS. ITo caoBam Axx. KoyaMaHa 9TH BEIBOABI OLIMOOYHBIE B HECKOABKIX
aCIeKTaX, M He MOI'YT CYMTAThCSl yOEAUTEABHBIMH, C 4eM, pasyMeercs, He coraamaercs P. ABOpKuH.
Acx. KoyaMaH nocBsimaeT 3HaYUTEABHYIO YaCTh CBOEH KHUTH YTBEP>KAEHHIO IIPeBOCXOACTBA CBOEH Bep-
CHHL UHKAIO3UBHO20 NO3UMUBU3MA HAA ATOOO HHOT GpOPMOI IIO3UTHBHI3MA,  TAKOKe Ha AaAbTEPHATHBHBIM,
HEMO3UTHBUCTCKUM ITOHMMAHHeM IpaBa. AOBOABI, udrokeHHbIe Ak. KoyamaHoM, a Takke Te, KoTOpbIE
OH IIPHIIMCHIBAET APYTHM [IO3UTHUBUCTAM, HeybeAuTeAbHSI 110 MHeHuIO P. ABOpKuHa, a cama paboTa mepe-
HACBII[eHa HHTEAAEKTYAABHBIMY aMOUIIMSIMY H CAOXKHBIMU apryMeHTaMu. ABOPKUH C HPOHUEN OTMEYaeT,
YTO UIMEHHO ero IIO3ULHS BBI3BAAA OCTPbIE ACKYCCUH B FOPUAMIECKOM COODIIECTBE U IOPOAMAA PA3BUTHE
ABYX BepcHI1 Ho3uTHBHU3MA. I To MHEHHIO aBTOpa pelleH3UH, 9KCKAIO3UBHBIN MO3UTHBU3M A. Pasa MoxHO
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paccMaTpuBaTh KaK OPTOAOKCAABHOCTD, IMMOCKOABKY OHA OIMPAETCA Ha CKOHCTPYMPOBAaHHBIE TEOPUH
IpaBa MCKAIOUUTEABHO AASI TOAAEPYKAHNUS ITO3UTHBHU3MA. TO KacaeTcsl MHKAIO3MBHOTO MO3UTHBHU3MA, TO
U OH B KOPHE OIIHOO0YeH, II0CKOABKY OH OTKAOHSIETCS OT IPHHIUIIOB MO3UTHBU3MA. P. ABOpKUH mumeT:
«IToueMy 1OpUAMYECKHe MO3UTUBUCTBI TaK CTPEMATCS 3AIUTUTD MMO3UTUBU3M, KOTAA OHH HE MOTYT
HAHATH AASL HETO yOeAUTEeAbHBIX apryMeHTOB? [To3)ke 51 IPEAAOXKY TO, UTO, KAK MHE KaXKEeTCsl, SIBASIETCS,
IO KpaiHel Mepe, YaCThI0 OTBETA: TO3UTUBUCTOB IIPHBACKAET MX KOHIEIIIMS IIPaBa He U3-3a IPHCYIIero
eil AOCTOHMHCTBA, a IOTOMY, YTO OHA ITO3BOASIeT UM PACCMATPUBATh PUAOCODHIO IIpaBa KaK aBTOHOMHYIO,
AHAAMTHYECKYIO M CAMOAOCTATOYHYIO AUCLUIIAUHY > [ 7, p. 1656]. Aaree ABopxuH nmoppo6HO pasbupaer
BEpPCHIO MHKAIO3UBHOTO IOPUANYECKOTO IIO3UTHUBH3MA, MpUBEpXKeHIleM KOTopo# sBaserca Koyaman. Y
Y4eHOTO BbI3bIBAaeT HepOyMeHHe TOT (pakT, uTo KoyAMaH 3asBASIL O TOM, YTO IPEACTABACHHAS MM BepCH
HO3UTHUBU3MA, OOeCIIeYnBaeT Aydllee IIOHNMAHHe [IPaBa [0 CPABHEHUIO C TeOpHeH caMOro ABOPKHHA,
OAHAKO He 3aMeYaer, YTO HX MO3UIJH BO MHOTOM COBIaAaioT. O6a yueHBIX II0AATAIOT, YTO KOTAQ Y FOPHCTOB
€CTb IIPOTHBOPEUHBBIE B3TASIABI HA IIPABO, OHM YaCTO 3AIJUINAIOT CBOM IIO3HIHH, AIIEAAUPYS K MOPAABHBIM
¢axropam. Ilo MHeHMIO ABOpKMHA, MHKAIO3UBHBIN IIO3UTHBU3M He TIOXOXK HA TO3UTHUBU3M B IIOHMMaHUI
POAOHAYaABHUKA 9TOM IIpaBoBoit Teopuu I1. Berrama, 6oAee TOTO IO CyTH OT MO3UTHBHI3MA 3A€Ch OCTAET-
Cs1 TOABKO HasBaHHe. A KOHIleNIus, peasoxkeHHast KoyamanoM, He 60Aee 4eM HHTEpPIIpeTALIKs B3TASAOB,
paHee BbIpakeHHbIX caMUM ABopkuHbIM. « Ho KoyaMaH, TeM He MeHee, HACTauBaeT Ha TOM, YTO €TI0 TEOPH
IpaBa CUABHO OTAMYAETCS OT MO€H, U YTO €r0 TeOPHUS SABASIETCS Pa3HOBUAHOCTBIO IOPUAMYECKOTO II03H-
THBH3MA, IT0 eAMHCTBEHHO! IIPHYKHe, Ha KOTOPOH OH OCHOBBIBAeT BCIO CBOXO apryMeHTanuio. CTepxHeM
HO3UTHUBU3MA, II0 €T0 CAOBAM, SIBASIETCSI TE3UC O TOM, YTO KPUTEPHH IIPaBa SBASIOTCS M AOAXHBI OBITH
BOIIPOCAaMHM KOHBEHITHOHAABHOCTH, U PA3HHI]A ME&XAY HAMHU 3aKAIOYAETCS B TOM, YTO, IIO €0 MHEHHUIO, HO
He 10 MOeMy, IOPUAMYECKas IIPAKTHKA, KOTOPYIO MBI OIIEIChIBAEM CTOAb CXOAHBIMHU CIIOCOOAMU, SIBASIETCS
IIOAHOCTBIO KOHBEHIIMOHAABHOI TPAKTHKOI>» [ 7, p. 1657].

OaHako cymecTBeHHOe IpoTHBOpeunre B mo3uuuu Koyamana cocrout B Apyrom. Ero yreepsxpaenue o
TOM, YTO IPaBO OCHOBAHO Ha KOHBEHITHH, IPOTUBOPEYHT, M0 MHeHuI0 P. ABOpKHUHA, ero ke IPU3HAHUIO
TOTO, YTO AABOKAThI M CYABH YACTO UMEIOT IPOTUBOPEUNBBIE B3TASIABI HAa IIPHPOAY ITPaBa, KOTOPbIe MOTYT
OBITH BBI3BAaHBI MOPAABHBIMU PA3HOTAACHSIME, BKAIOYASI PA3HOTAACHS OTHOCHTEABHO (yHAAMEHTAABHOMN
LleAU IIPABOBbIX HHCTUTYTOB. Taioke, cunTaeT aBTOp periensuu, Koyaman npusHaer, 4to ecAn cyabu GyayT
IOCTOSIHHO PACXOAMTBCS BO MHEHHSIX OTHOCHUTEABHO IIPaBHA, KOTOpbIe OHH AOAYKHBI HCIIOAB30BATh AAS
OIpEACACHHS COAEP)KAHMSI 3aKOHA, TO €r0 apryMeHT O TOM, UTO 3aKOH OCHOBAH Ha KOHBEHIHH, OyseT
noaopsal. OAHAKO OH YTBEP)KAAET, YTO, KOTAQ PeUb UACT O MOPAABHOM aCIIeKTe, PA3HOTAACKS CPEAH CYACH
CBSI3aHBI HCKAIOUUTEABHO C HCIIOAHEHHEM 3aKOHOB, a He C COAeP)KaHHeM caMux 3akoHOB. «Ho cyaebmbIe
pasHoOrAacHs, KOTOpble uMeeT B Bupy KoyamaH, oueHp pasHOOOpasHBIL, M MOXKET ITOKA3aTbCSI CTPAHHBIM
ONHCHIBATh HamboAee BaXKHbIE U3 HUX KaK PA3HOTAACHS TOABKO IO IIOBOAY MCIOAHeHHs» [7, p. 1659].
Taroke MCIIOAB30BAHME CTPATErHU AOCTPAKIIUY AAS IIPEOAOAEHIUSI PA3HOTAACHE O IIPABUABHOM IIpUMeHe-
HMI KOHBEHIJUY IIPHBOAUT K YTBEPXKACHHUIO, YTO BCE IIPABO OCHOBAHO HA KOHBEHIIUAX, YTO IOAPBIBALT, 110
MHeHHIO P. ABOpKMHa, 3HAYeHHe MO3UTUBU3MA. TaKoKe yUeHbIH CUMTACT, YTO, IPEACTABASA KOHBEHITHIO, KaK
9AEMEHT IIPABOBOTO COTpyAHIYecTBa, KOoyAMaH ToXe HeCKOABKO 3abAyxaaeTcst. M 3pech, Ha Ham B3IAsIA,
CAEAyeT COTAACHTBCSI C MHeHMeM peljeH3eHTa. COTPYAHMYECTBO He 00SI3aTeABHO IIPUBOAUT K COTAAIIle-
HMIO, ¥ IIPAaBOBAsI CUCTEMA He MOXKET IIOAHOCTBIO 3aBHCETb OT TAKOTO POAA COTPYAHUYECTBA. A CYAbS IIPH
IPHHATUM PelleHHs AOAKEH PYKOBOACTBOBATHCS He CTOABKO ITOBEACHHEM U PelIeHUSIMH APYTHX CyAeH
(KOHBEHUMAMM), & CBOMMHU BHYTPEHHHMH MOPAABHBIMU YOEXACHISAMH, AM60 06IjeNpU3HAHHBIM [PaBO-
BBIM COTAQIIEHHEM, CIIPABEAAUBOCTD KOTOPOTO He BHI3bIBAET HUKAKUX COMHEHMUH.

ABOPKHH cuMTaeT, 4TO MONBITKa KOyAMaHa pa3BUTb 3Ty MACIO U TIOKA3aTh, YTO IPABOBbBIE CHCTEMBI
AOAKHBI OITHPATHCS HA TaKy0 (pYHAAMEHTAABHYIO KOHBEHIIHIO KAK IIPeAMET KOHI[EIITYaABHOM HEOOXOAU-
MOCTH, TepnuT Heyaady. KoyaMaH ycyryOasieT CBOIO IIO3HIHIO, yTBEPXKAAS HA IIPOTSDKEHUH BCel CBOei
KHUI'H, 9TO €rO OIMCAHHe [IPaBa HOCUT «IIPArMATHYHBIN> XapaKTep, a ero oObsCHeHHe IIParMaTH3Ma,
BKAIOYAeT B Ce0sI 3SHAUMTEAbHbIN HA0OP IPEATIOAOKEHHIA, MHOTHE H3 KOTOPBIX IPOTUBOPeYaT GHAOCOPCKOIH
nparmMarudeckoil Tpapurmi. 11oaBops uTOr BTOpOI YacTH cBOei KpuTuky, P. ABOPKHMH AeAaeT caepyro-
IV, CIOPHBIH Ha HaIll B3TASIA, BBIBOA: BEPCHIO IOpHAMYecKoro mosutusuaMa Koyamana, otkasasrmerocs or
$HAOCOPCKOTO HACAEAHS IIPOIIAOTO, AyYIle BCETO OXapaKTepPH30BaTh KAK «aHTHIIO3HTHBH3M> .
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B Tperbeit yacTH peljeH3HH aBTOP IPOAOAKAET AKTHBHO HACTYIIATh HA CTOPOHHHUKOB IIO3UTUBH3MA.
Aprymentst Axoseda Pasa B 3aMTy 9KCKAXO3UBHOTO IO3UTUBM3MA, KQXKYTCs CTPAHHBIMH U BbI3BIBAIOT
HepAOyMeHHe yueHoro. [To MHeHHI0 ABOPKUHA, C KOTOPBIM, 6e3yCAOBHO, CAEAYeT COTAACHUTBCSI, BAUSHUE
IOPUAUYECKOTO TO3UTUBHU3MA, IINK KOTOPOTro IPpUXOAUTCS Ha 30-e ropst XX B., C pa3BUTHEM TEXHOAOTUI U
MHHOBAIIUF B TIOCAEAHHE AeCSITHAETHUS 3HAYUTEABHO YMEHbIIHAOCD. B coBpeMeHHOM MHpe CyAbH BCe Hallle
CCBIAQIOTCS] HA MOPAAb AASI YCHAGHUS 3aIUTBI HHAUBHAYAABHBIX ITPAaB AUMHOCTH. BOABIIMHCTBO yYeHBIX
IOPHCTOB, YOEXAEH peLleH3eHT, COTAACHBI C TeM, €CAM HeOOXOANMA BCeOObEMAIOIASI TEOPHSI CYLHOCTH
IIpaBa, OHA AOAXKHA 06AAAATH HOABIIEN CTEIIEHBIO CAOXKHOCTH, YeM IOPUAYECKUIT TO3UTHBHU3M.

He MenpImmit mHTEpeC IpeACTaBAsIeT, IO HalleMy MHEHHIO, perjeH3us Ha KHury Koyamana ppyroro
usBectHOro $raocoda npasa, Kpucropepa Karmja, Boimrepmmasi crrycrss Mecsity OCAe ITyOAMKAINY KPH-
tuxu P. ABopkuna [9, p. 1639-1660]. Yaenniit moaaraet, 9To caMa KHHMIa CAOXHAsl, B 3HAYUTEABHOI
CTeIleHH U3-32 KOHIIEIITYaAbHBIX TPYAHOCTeH, C KOTOPBIMHU CTaAKHBaeTcst KoyaMaH, M IIHPOKOTO CIIeKTpa
TeOpeTUYeCKUX COOOpaskeHUH, IpUMeHsIeMbIX aBTOpoM. Karry 3asBAseT, 4T0 A@XKe AASL TeX, KTO Cepbe3HO
OTBepraeT METOABL U yTBepxAeHMs KoyaMaHa, HO MHTepecyeTcsl Teopuell IIpaBa, AAHHAsI KHUra 00s-
3aTeAbHA K IPOYTEHHIO, M YUTATEAU ITOAYYAT MOAB3Y OT XapPaKTePHOH SCHOCTH M IPOHHIJATEABHOCTH,
C KOTOPBIMH aBTOP 00O3HaYaeT aAbTEPHATHBHbIE MO3HUL[MU K IIPaBOBble IpobaeMsl. EMy nmnonupyer
mopxop Koyamana, KOTOpBIf He AeAdeT OKOHYATEABHBIX 3aKAIOUEHHIl, 4 OCTaBAseT MHOTHE BOIPOCHI
OTKpHITHIMU. «KHHNra HanoAHeHa KPUTUYECKUM ITOAXOAOM, KaK K apIyMeHTaM, TaK U K aBTopaM. Y YHTa-
TeAS] CO3A2€TCsI BIIeYaTACHHUE, YTO ero IPHIAACHAM Ha OCOOEHHO OXXHMBAEHHBIN PUAOCOPCKUIT CeMHUHAp,
YYACTHHKHU KOTOPOTO KaK XOpOUIO 3HaKoMb! (Harpumep, PoHaAbA ABOPKHH), TaK K OTHOCUTEABHO HOBbIE
(manpumep, Cxotr Illammpo). Ha xaxaoit crpanure KoyaMaH DpOTHBOCTOHT, KPUTHKYET K 0AOOpsieT
B3TASIABL APYTHX, a TAKKE PACCKa3bIBAET O TOM, KaK U3MEHHAUCH €r0 COOCTBEHHbIE B3TASIABL C TEUEHHEM
BpeMeHu> |9, p. 1642 ]. B xauecrBe kpuTnueckux samevanuit K. Kary, orMeTHA 0pAMH cepbe3HbIil HeAO-
CTaTOK paOOTBHI: IPAaKTHIECKU OTCYTCTBHE KOHKPETHBIX CCHIAOK Ha COBPEMEHHYIO AUTEPATYPY, BKAIOYAs
paboTsl aBTOPOB, 0 KOTOp5IX KOyAMaH TOAPO6GHO roBOpHUT.

Karn orMeuaer, 4T0 OIpoBep>KeHHe 9KOHOMIIECKOTO oAxoaa KoyaMaHa HacTOABKO yOeAUTEABHO,
9TO YUTATEAb MOXKET 3aAAThCSI BOIIPOCOM, CEPbe3HO AU KTO-TO CETOAHS IIPHAEPXKUBACTCS 9KOHOMUYECKIX
yOEXKAEHHUIT B TEOPHH IPAKAAHCKOro mpasa. IlpemmymecTBa mparmarmdeckoro mopxosa Koyamana,
yBepeH YUeHBI, 3aKAIOUAIOTCS B IIMPOTE ero OXBaTa U CTPOTOCTH €ro IieAeil. ABTOP peljeH3UH TakKe BO
MHOTOM COTAaceH U ¢ aprymenTamu Koyamana Bo Bropoit yactu kuuru. Ilpusepem psia nurar K. Katia:
«TOHKOE U IIeHHOe 00CyXAeHHe COLMAABHBIX OCHOB IIpaBa, MpoBepeHHOe KoyamaHOM, paeT oTBeT Ha
KpUTHKY ABOpKIHA. BMecTO TOro, 4T00BI paccMaTpHUBaTh ABTOPUTET IIPaBa KaK HEKYIO Hepe(AeKCUBHYIO
YCAOBHOCTD CpeAr YHHOBHHKOB, KOoyAMaH mpearoAaraet, 4To 9TO MPOAYKT UX aKTUBHOM, pepAeKCUBHOMN
AESTEABHOCTH > [ 9, P 1654]. 11 paree: «XOTS 51 M caM COMHEBAIOCh, UTO OOIast KapTHHA IIOBEACHHS CYACH
IIOAHOCTBIO COOTBETCTBYeT IMPOTHUBOPEUUBOI IPUPOAE PEAABHOM IOpUAUYecKoll mpakruxy, Koyaman
SIBHO ABIDKETCS B IIPaBHABHOM HAIIPaBACHUH, CTPEMSICh U30aBUTh IO3UTUBU3M OT TeX CKYAHBIX OCHOBA-
HUI B HepepAeKCUBHOI KOHBEHIIMH, KOTOPbIE OH CaM AASL cefst co3aaa» [9, p. 1656].

3aBepmras penensuto, K. Kary oTaeAbHO BBIAGAHA 0030p KHUIH, CAEAQHHBIM ABODKHHBIM, Kak
HeAOOPOXKEAATEAbHBIN 1 HeBePHO HHTepIpeTHpyomuii mosunun Koyamasa. «Ero MpayHOCTb KaxeTcs
[POAYKTOM OTYY>KACHHOTO ayTcafiaepa, HeCIOCOOHOIO BOCIPHHSTh BOAHEHHE U MHTepecC Ae6aros, B
KOTOPbIE ero COOCTBEHHbIE TPYAbI BHECAU CTOAb BECOMBII BKAAA» 9, p. 1659].

Kax MBI MOXXeM 3aMeTHTb, MHEHHUS TIEPBBIX ABYX PelleH3eHTOB KaPAMHAABHO OTAMYAIOTCS IO MOBO-
Ay paborsr Koyamana. Ha Ham B3rasa, Aasl 60aee OOBEKTHBHOMN OLIEHKH AQHHOM KHUIM HEOOXOAUMO
O3HAKOMHTBCS C ellle OAHOM pelleH3uei, ony6AnK0BaHHoﬁ taroke B Mae 2002 r. — crarbeit CruseHa
ITeppu, Boiparomerocs Gpraocoa-ropucra u Teopernxa npasa [ 10, p. 1757-1813]. Ilo MueHuI0 yueHOroO,
B3rasiabl Ax. KoyamaHa mpeacTaBASIIOT HayqHbIH HHTEpPeC, U XOTS AGAUKTHOE IIPABO U I0PUCIIPYAEHIIHS
MOTYT IIOKa3aThCsl He 0COOEHHO CBSI3AHHBIMU 00AACTSMU T€OPETHIECKOTO MCCAEAOBAHMS, B KHUTE ITH
TeMBI 00BEAMHEHbI Yepe3 HCCAEAOBAHIS AKTYAABHBIX METOAOAOTHYecKuX BonpocoB. B neaom C. Ileppu
pasaeAsieT B3TASIABI Ha ITPAarMaTHYECKHUH ITOAXOA K KOHIIETYaABHOMY aHAAHU3Y, COCTABASIIOIIUI OCHOBY
paccyxpennit KoyamaHa, HO ITOCYHUTAA €TO METOABI APTYMEHTAITMH HEAOCTATOYHO YGGAHTCAI)HI)IMI/I.

ABTOp peneHsun ormedaeT, yTo KoyAaMaH B mepBOif YacTHM KHUTH HAarASAHO AOKa3aA, YTO 9KOHO-
MUKa He MOXKeT OOBSICHATD CTPYKTYPY IpaBa o IpudnuHeHHH Bpepa. «Ha moit B3rasia, Koyaman rawke
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yOeAUTEABHO IOKA3aA, YTO 9KOHOMHKA He MOXET KaKMM-AHOO IPAaBAOIIOAOOHBIM 06pa3oM OOBSICHUTD
ABYCTOPOHHIOIO CTPYKTYPY AGAMKTHOTO IpaBa. DTO OYeHb BAKHBIN MOMEHT B O0BSICHUTEABHOM AMCKYC-
cuu 0 pAeAuKTHOM npaBe. HecMoTpst Ha ToT $akT, uro KoyaMaH HaCTOMYHMBO BHIABHTAET 3TY TOUKY 3pEHHUS
y>Ke HEeCKOABKO AT, 9KOHOMUYECKHe TeOPETHKH He OTBETHAM Ha Hee M Aa’Ke He PACCMOTPEAU AOAKHBIM
o6pasom» [ 10, p. 1765]. Ho perieHseHT y6esKACH, 9TO TOAKOBaHHe [IPaBa Ha BO3MeIeHIe BPeAA SIBASIETCS]
0oAee CAOXKHBIM H 3AIlyTAHHBIM AEAOM, UeM IIpeanoAaraer aprop kHuru. «Cam Koyaman yTBepskaaer,
YTO YAOBACTBOPUTEAbHOE OOBSICHEHHE AGAUKTHOTO IIPaBa AOAKHO YUMTHIBATh KAK MATePHAABHOE, TaK U
CTPYKTYPHOE SAPO AGAMKTHOTrO IIpaBa. TeMm He MeHee, Kak B CBO€H KPUTHKe SKOHOMIYIECKOrO aHAAM3a,
TaK U B 3al[UTe MCIPABATEABHOTO IPABOCYAHS OH GOKYCHPYeTCs HCKAIOUMTEABHO Ha CTpyKType> [ 10, p.
1767]. C. Ileppu Taxe o6pamaeT BHUMAHUE HA PasMbITOe olpeseseHre KoyAMaHOM cIipaBeAAMBOCTH
B IIpaBe HA BO3MelljeHHe Yljep0a, NCXOAS M3 MOPAABHOTO KOHTeKCTa. MHTepeceH Takke TOT $aKT, 4TO
SBASIAICH yueHHKOM P. ABOpKIHa, yueHbIit B KOPpeKTHOMH GpopMe obpaljaeT BHUMAHME, YTO YACTh KPUTHUKH
Ho3MIMi ABOPKHMHA 000CHOBAHA, A APYTasl YaCTh SIBASIETCSI CACACTBHEM HEITOAHOTO M HeAOCKOHAABHOTO
M3YYeHHUs TPYAOB YIEHOTO M OrpaHIIeHHBIH B3rasip Koyamana Ha aopyrue Teopun. PaccmarpuBasi Teopuio
MHKAIO3HBHOTO IopuAmdeckoro mosutususMa, C. Ileppu Toxxe Bo MHOrOM He COTAANIAETCS C apryMeH-
TaMu aBTOpa. «KoyAMaH roBopur, 4To ero BepCHs IOPHAMYECKOrO IO3UTUBH3MA COBMECTHMA C IeABIM
PsIAOM BO3MO>KHBIX 0OBSICHEHIIT HOPMAaTHBHOCTH IpaBa. Ha caMoM Aeae, 51 IoAarao, 4To eAMHCTBEHHOE
MO3MTUBHUCTCKOE OOBsACHEHHE, KOTOPOe OH paccMarpusaeT, aTo MHeHme Ax. Pasa» [10, p. 1775]. B
3TOI CBSI3M, aBTOP cuuTaeT, 4To KOoyAMaH 04eHb BEpHO OTMETHA, YTO CaM CIIOP MEXAY KCKAIO3UBHBIMH
U MHKAIO3MBHBIMU IOPUAUYECKUMHY MIO3UTHBUCTAMU HEAb3s Pa3pelluTh Ha OCHOBE OINMCAHMUs, TaK KaK 3TO
BOIIPOC Pa3AMYMI B TOAKOBAaHMHU.

B saBepmenue C. Ileppu pestomupyer, uTo «IIpHHIIUIIBI Ha TPAaKTHKe > — KHUTa, KOTOPas HAIIOAHEHa
HMHTepPeCHBIMH U OPUTHMHAAbHBIMH apTYMEHTaMH, a ee aBTOP IPeBOCXOAHbIM aHAAUTHYECKUH ¢puarocod
IpaBa U IPaBOBeA. «OTO OAUH U3 HanOOAee BaKHBIX BKAAAOB B TEOPHIO IIPaBa, KOTOPHIN OBIA CAAAH
3a poaroe Bpems. CopepixaresbHble B3rAsAbl KoyaMaHa Kak Ha TeOpHIO IpaBOHApPYIIEHMH, TaK M Ha
IOPUCIIPYACHIJMIO OTPAXAIOT OOTaTCTBO M CAOXKHOCTD COIMAABHBIX SBACHMI, K OH BBIABUTAET BECKHe
apryMeHTHI B HX HoaAepxky. Ho aprymentsr 6b1am 651 elne cuabHee, ecan 651 Koyaman caepoBaa aoruxe
CBOErO ITParMaTHYECKOTo MOAXOAA M OTKA3aACS OT MCKYCCTBEHHBIX OTPaHUYEHHH, KOTOpbIe OH HaAaraeT
HA UCTIOAB30BaHHE MOPAABHBIX aPIyMEHTOB B TeOpHH mpasa> | 10, p. 1813].

3akaroueHne

ITopBOAS MTOTM HAIIETO HCCAAOBAHUS, BRIAGAUM psA MoMeHTOB. Haunnas ¢ cepeannnr XX B. kaaccu-
YeCKHUil TO3UTHUBU3M, B IOHUMAHHH €r0 OCHOBOIMOAOXKHUKOB M. Bentrama u Axx. Ocrrna, BO MHOIOM CTaA
yTpaduBaTh CBOU AHAUpYomue mo3unuu. Tpyasl I Xapra, Ax. Pasza, Axx. KoyamaHa u Apyrux cropoHHU-
KOB [TO3UTHUBH3MA, IPU3BaHbI 3AIIUTUTD 9TO HAIIPaBACHHE OT KPUTHYeCKUX BbIaAOB. Kuura «IIpunnmms
Ha [TPaKTHKe: 3aljUTa [IPAarMaTHIeCKOro II0AX0AQ K TEOPHH [IPaBa> BbI3BaAA OOABIION Pe30HAHC B HAYYHOM
cpeAe, 1 MHOTHe U3BeCTHbIe IIPAaBOBEAbI HAIIMCAAU K HeH CBOM KOMMEHTapUH U pelleH31H, YaCTh KOTOPBIX
HOAPOOHO IPEACTABACHA B AQHHOIM cTaTbe. B rieAoM oTMeTnM, 4TO B3rAsiABL 1 HAen Asxyaca Koyamana
OKA3BIBAIOT 3HAYUTEABHOE BAMSHHE Ha pa3BHTHe GUAOCOPHH IpaBa M TEOPHHM IpaBa. MHoOrue yueHble
OTMEYAI0T OPUIHHAABHOCTD K FAYOHHY €r0 MCCAEAOBAHHI B 06AACTH HOPMATHBHBIX CUCTEM M METOAO-
AOTHH IIPaBOBOM Haykd. Ero MeXXAMCIIUITAMHAPHBIN IIOAX0A OOBEANHSIET FOPUANIECKHUIT TO3UTUBU3M U
KOHBeHI[OHaAu3M. Paborsr Asxyaca KoyamaHa MOMOTAHM yrayOUTh IIOHUMAHHE CBSI3H MEXAY [IPaBOM H
MOPAABIO, CIIOCOOCTBOBAAM Pa3BUTHIO [IPABOBOM ITUKH, & TAK)KE HOBBIX IIPHEMOB IIPH aHAAH3€ U OLjeHKe
IIPAaBOBBIX SIBAGHUI.

E.A. ITpn6anos, Maqsut Narikbayev University skorapsl KYKbIK MeKTeOiHiH MarmCTpaHTBI
(ACTaHa K., Kasakcran Pecny6ankacser. Toxipu6eaeri npuanunrep: Asxyac KoyamaHHbIH TeopH-
SIABIK-KYKBIKTBIK KOHIISTIITASIChIHA TAAAQY.

Maxananwiy esexmisizi KasaxcTan PecrrybAMKachIHBIH COT JKYHeciHiH Kasipri AaMy KeseHiHAe cOT
HIemiMAepin Ka6bm,a,ay Ke3I1HAE dAIACTTIAIK IPHHIUIIIH XY3€Te aChIPYyFa KaThICThI KOIITETeH CYpaKTap MeH
MiKipTaAaCTapABIH 60Ayb1 cebernTi apTain oTeIp. Cypbsiaap Kebinece TaHAQY AAABIHAQA TYPAABL: IIEIIMAEPAL
imKi MOpaAbABIK HAaHBIMAQPBIHA CYHeHe OTBIPHII KaObIAAQY HEMeCe KAABIITACKAH COT PAKTHKACHIHA, He
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0oAMaca 3aHHAMAABIK HOpMaAapra $OpMaAbAbl TYpAe 6arbiHy. OChI TYPFbIAQ MAKAAAAQ TAAAQHFAH AJKYAC
KoyAMaHHBIH KOHIJEIIVSCHI KYKBIKTBIK FBIABIM TYPEBICBIHAH OYA AMIAGMMara XKapbIK TYCipe araabl. epm-
meydiy Howcanvt Axx. KOyAMaHHBIH KOHIIEIIIMSICHIHBIH, HETi3I1 epexxeAepiH xoHe OeATiAl KYKbIKTaHYIIbI
FAABIMAQPADIH, OFaH OepreH pelleH3HSAAPBIH LIOAY MEH TAAAAYAQH TYpPaAbL 3epmmey adicmepi periHae
SKAATIbI FBIABIMH dpicTep (6a1<bmay, KOPBITY, XYHEAIK TICiA, CAABICTHIPMAADBI-KYKbIKTBIK, TaAAay) KOAAQ-
HBIAABL 3epmmey depexkosi petinae Ax. Koyamanusiy «Toxipubeaeri npuHLUnTEp: KYKBIK TEOPUSICHIHA
[IParMaTHKAABIK KO3KAPACThI KOPFay> aTThI KiTaObI OOMBIHINA XKYPri3iAreH MiKipTasacTap MaTepUaAAapbl
MMarAQAQHBIAABL

MaxkaaanbH abibimu swanasvieol Ax. KoyamMan Kasipri 3aMaHFbl eH KOPHEKTi KYKBIKTBHIK ITO3HTH-
BUCTEPAIH 6ipi, COHAAM-aK HHKAIO3MBTI KYKBIKTBIK ITO3UTHUBU3M AEIl aTaAaThIH OarbITTBIH >KeTeKIIi
JKaKTayIIbIChI 6OABII TaObIAATHIHBIHAA. OKiHilIKe Opaii, OHbIH HEeri3ri eH6eKTepi OPBIC XXoHe KasaK Tiapepi-
He ayAaQpBIAMAFaH, aA FAABIMHBIH 031 613AiH eape Kol TaHbIMaA eMec. Axx. KoyamaHHbIH eHOeKTepiH, OHBIH
AFBIALIBIH TiAAL IIeTEAAIK FBIABIMU OAaCBIABIMAAPAAFBI AJFIEKCO3 KEATIpY AeHTeHiH ecKepe OTBHIPHII, OYA
MaKaAa OChI OAKBIABIKTBIH OPHBIH TOATBIPYFa apHaAFaH. Makaianoiy makcamot Ax. KoyamMaHHBIH Teopu-
SIABIK-KYKBIKTHIK, KOHIIEMIIUACHIHBIH HETI3Ti €peXXeAepiH TAAAQY )KIHE aBTOP MEH OHBIH PEeIleH3eHTTEPiHiH
HiKipiH ecKepe OTHIPHII, KYKBIK KOAAQHY MEH KYKBIKTBI XKY3€re achIpy IpOLleciHAe OHAIK OpraHAAPBIHBIH,
MOPAABABIK KPUTEPHHMAEPAL €CKEPY KAJKETTIAITIH ASACAAL TYPAE Herizaey.

Kiammi cosdep: deAuxm kyKbiabl, myxmcolpbim0amarvis marday, UHKAO3UBMI NOSUMUBU3M, IKCKAIOZUBIMI
NO3UMUBU3M, MOPAAY, I0IAeMMINIK, 3aHObIALIK, KOHBEHYUS, NPAZMAMUM, KYKbIK PUAOCOPUSICHL.

E. Gribanov, Master’s student at the Higher School of Law , Magsut Narikbayev University
(Astana, the Republic of Kazakhstan): Principles in practice: analysis of Jules Coleman’s theoret-
ical and legal conception.

The relevance of this paper is driven by the fact that at the current stage of the judicial system’s
development in the Republic of Kazakhstan, many questions and discussions are related to the imple-
mentation of the principle of justice in judicial decision-making. Judges are often faced with a choice:
to make decisions based on their internal moral convictions, established judicial practice, or to formally
follow legislative norms. In this sense the argumentation of Jules Coleman’s conception, analyzed in the
article, sheds light on this dilemma from a legal science perspective. The subject of the research is a review
and analysis of the key provisions of J. Coleman’s conception as well as the reviews of it provided by well-
known legal scholars. General scientific methods were used in the research (observation, generalization,
system approach, comparative-legal analysis). The source of the research was the material from discussions
on J. Coleman’s book “Principles in Practice: Defending a Pragmatic Approach to Legal Theory.”

The scientific novelty of the paper lies in the fact that J. Coleman is one of the most prominent mod-
ern legal positivists and a leading proponent of one of its branches known as inclusive legal positivism.
However, unfortunately, his major works have not been translated into Russian and Kazakh, and the
scholar himself remains little known in our country. Given J. Coleman’s contributions and his citation
in English language foreign academic publications, this paper aims to fill this gap. The goal of this paper
is to analyze the key provisions of J. Coleman’s theoretical and legal conception and, taking into account
both the author’s and his reviewers’ perspectives, to formulate a reasoned argument for the necessity of
government bodies to consider moral criteria in the process of law application and implementation.

Keywords: tort law; conceptual analysis; inclusive positivism; exclusive positivism; morality; justice; legali-
ty; convention; pragmatism; philosophy of law.
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WHOOPMALIMOHHDLIE NOCPEAHUKKW U UX POJIb
B ABTOPCKUX MPABOOTHOLLUEHUAX
B LUDPOBYIO 3N0OXY

B craThe paccMaTpUBaIOTCSI HEKOTOPbIE IPOOAEMHbIE BOIIPOCHI 3alIH-
ThI ABTOPCKHX ITPAB B IIUPPOBYIO AMOXY. AKHYAAbHOCHIb TEMBI CTATbH 00Y-
CAOBAGHA 0e3IPaHUYHOCTBHIO BO3MOXKHOCTEN COBPEMEHHBIX HHPOPMALIU-
OHHO-KOMMYHHKAITOHHBIX TEXHOAOTHH, BAEKYIINX ITOCTOSHHBIE PHCKU
HApYIIeHHs IPaB aBTOPOB H IPABOOOAAAATEAET [IPOU3BEACHHI HAYKH,
AUTEPaTyphl U UCKYCCTBA, Pa3MeIleHHbIX B TA0OaAbHOM cetr. [Tpu aToM
OCHOBHBIMH Y4aCTHHKaMU HHPOPMAIJMOHHBIX OTHONIEHUH B CETH HHTEp-
HeT SBASIIOTCS IpOBaiiaephl — HHGOPMaAIMOHHbIE OCPEAHMKH, OTHOCH-
TEABHO CTAaTyCa U AEATEABHOCTH KOTOPBIX B 3aKOHOAATEAbCTBE MHOTHX
CTpPaH UMEIOTCS IIPOOEABI B IPABOBOM peryAnpoBaHuuL. [Ipedmenom uccae-
d08aHUs SIBASIFOTCSI BOIIPOCHI O COCTOSIHHU 3AIIUIEHHOCTH IIPaB aBTOPOB
B CeTH MHTEPHET U ACTAAbHOTO OIIPEACACHHS ITPAaBOBOrO CTATyCa U OTBET-
CTBEHHOCTH HHPOPMAIMOHHBIX ITocpeaHnkos B Kazaxcrane. Ieas pabo-
Mol — BbIABAEHHE HEAOCTATKOB IIPAaBOBOTO PEryAUPOBAHUS AEATEAbHOCTH
HMHPOPMALIMOHHBIX ITOCPEAHUKOB B Pecriybanke KasaxcTan u mpepaosxe-
HHe PEeKOMEHAQAINI II0 COBEPIIEHCTBOBAHHIO 3aKOHOAATEABCTBA B AAH-
HOIT cepe. AAST AOCTIDKEHIS LIEAH NCCAEAOBAHIS IPHMEHSAUCH KaK 06-
IeHayJHbIe, TAK M YaCTHOHAYYHbIE METOABI HCCAeAOBaHMs. Hosu3Ha TeMbI
COCTOUT B TOM, YTO B 3aKOHOAATeAbcTBe Pecrrybanku Kasaxcran mpaso-
BO€ OAOXKeHHe HHPOPMAIIMOHHDIX TOCPEAHMKOB U X POAD B 3allIUTE aB-
TOPCKHUX ITPaB B CETH HHTEPHET He YPeTyANPOBAHBI, a TAKOKe IIPAKTHIECKH
OTCYTCTBYIOT Hay4HbIe I[yOAUKALIUH 10 TeEMe UCCAEAOBAHISL. AAHHASI CTAThsI SIBASIETCSI OAHOM U3 IIePBBIX
IO 3aBACHHOH TeMe.

Ocnosnole 66160061 3aKAIOIAIOTCS B HeoOxoauMocTH popMuposanust B Kasaxcraxe mpaBoBoit 6asst o
TOHATHHU U BUAAX HHYOPMAITMOHHbIX TIOCPEAHUKOB, YCAOBHI U ITPEAEAOB HX IOPHAUYECKOM OTBETCTBEH-
HOCTH B CAy4asiX HAPYIIEeHUI IPaB aBTOPOB U MHBIX MpaBoobAasareaeri B cetu MHTepHeT.

Katouesvie crosa: asmopckoe npaso; HapyuieHue asmopckux npas; unmepHem; yudposas anoxa; uHgop-
MAYUOHHDLTL NOCPEOHUK; NpoBatidep; NPou3sedenus HAyKU, AUMEPAMypPbl U UCKYCCMBA; KOHMEHM; He3AKOH-
HOE pasmeiyerie; OMBemcmeeHHOCMb NPosaiidepa; NPpasosoe pezysuposanue.
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BBeapenne

ABTOpCKYE IPAaBOOTHOIIEHNS — 3TO O0IeCTBEeHHbIE OTHOLIEHHUS 10 IIOBOAY CO3AQHIS, HCIIOAB30Ba-
HHS U 3allJUTHI IIPOU3BEACHUH AUTEPATYPhl, HAyKH U UCKYCCTBA, yPeTryAUpOBaHHbIe HOpMaMu mpasa. K
HACTOAIeMy BpeMeHH OHU AOCTaTOYHO YperyAMpOBaHbI HA MEKAYHAPOAHOM U HALJUOHAABHOM YPOBHSIX.
Bmecre ¢ TeM AUHAMUYHO Pa3BUBAIOIIUECS AOCTIDKEHHUS HAYYHO-TEXHHIECKOT'0 IIporpecca IoBAeKAU Gpop-
MHpPOBaHHE 0COOOM CpeAbl, B KOTOPOU aKTHBHO OOPAIAIOTCS Pe3YABTATHI TBOPYECKOTO TPYAQ aBTOPOB —
9TO UHTEPHET, T.e. TAOOAABHAS CETh, B KOTOPOM MUAAHMOHBI IIOAB30BATEAEH [TOCPEACTBOM KOMIIBIOTEPOB
(rapeToB, MHBIX annapaTOB) MOTYT OAHOBpeMeHHO HaXOAUTbCS B eAMHOM MHPOPMAIIMOHHOM CHCTeMe.
ITonasmee B Takyio ceTh IPOU3BEACHUE (craTps, KapTHHA, My3bIKaAbHOE npomBeAeHHe) MOMEHTAABHO
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MOXKET OBITh THPaXKMPOBAHO U OKA3aThCSI AOCTYIIHBIM HEOTPAaHHIEHHOMY KPYTY AuLL. IIprMeHUTEeABHO K
AMYHBIM HEMYIeCTBEHHBIM U UMYIECTBEHHBIM (MCKAIOYNTEABHBIM) [IPaBaM aBTOPA CAOXKHBIIASCS CH-
TyaIlsa AOTMYHO BA€YET ONMACHOCTb HapylleHMs IpaB CO3AATeAeH TPOU3BEACHHI Ha aBTOPCTBO, a TaKXke
Ha 00HApOAOBaHUE, Ha BOCIPOU3BEACHHUE, PACIIPOCTPaHeH e, IMIIOPTUPOBAHYe, Ha IyOAMYHBIH [I0KA3,
IyOAMYHOE HCIIOAHEHHe, TyDANYHOe COOOIeH e i APYTHe IIPaBa aBTOPOB U MHBIX 3aKOHHBIX IIPaBO06-
Aapareseit (crarsu 15 u 16 3akona Peciry6anku Kazaxcran «O6 aBTOpCKOM IpaBe M CMeXKHbIX IIPaBax>,
panee — 3akoH 06 aBTOpckoM npase) [1].

TexHUYeCKIIe M TEXHOAOTHYECKHE BO3BMOXKHOCTH TAOOAABHOM CETH eXKeJacHO IIOPOKAAIOT BCE HOBBIE
U HOBble PaKThl HE3AKOHHOTO HCIIOAb30BAHUS IIPaB aBTOPOB B BUAE OTKPOBEHHOTO ITAATMaTa, epeAadr
TY>KHX IIPOU3BEACHUI HHTEPHET-IIPOBANACPAM AAS IIOAYIEHIISI HMYIeCTBEHHBIX BbIIOA, OITyOAUKOBAHHS
AASI BceoOirero 0603peHust 6e3 coraacust aBropa U T.IL IIpu 9TOM IpuBepaeHHBIe HAMH M HHbIe BO3MOX-
HOCTH MHTEPHeTa AASl OTIEPUPOBAHMA C Uy)XHM aBTOPCKHM IIPOM3BeACHHEM MMEIOT MeCTO B MUpe yxe
MMHHMYM TPH ACATKA AT; CAOXKUAACD LjeAds CeTb MHCTUTYILMOHAABHBIX YYaCTHUKOB PacCCMAaTPHBAEMbIX
00IeCTBEHHBIX OTHOLICHHUI B BUAE HHPOPMALIMOHHBIX IIOCPEAHUKOB — IIPOBAMAEPOB, B TOM YUCAE XOC-
TUHT-TIPOBAaAEPOB, TOCPEACTBOM KOTOPBIX IPOU3BOAMTCS Pa3MellleHNe B MHTePHeTe IIPOU3BEASHUH aB-
TopoB. [Ipeanoaraercs, 4T0 1 3aKOHOAATEABCTBO 00 aBTOPCKOM IIPaBe AOAXKHO HATH «B HOT'Y CO BpeMe-
HeM>, 4AeKBATHO OTPAXKaTh 0ObeKTUBHbIE PEAANN AMHAMIYHO Pa3BUBAIOLINXCSI IOCACACTBHIL CO3AAHHBIX
4eAO0BeYeCTBOM HHPOPMAIMOHHO-KOMMYHHKAITOHHBIX TeXHOAOTHI. OAHAKO IpaBoBasl pPeaAbHOCTD I10-
Ka3bIBaeT obpaTHoe.

Marepunasbl 1 METOABI
B xagecTBe MaTepHaAOB AASL HAIIMCAHHS AQHHOM CTaTbU HCIIOAB30BAHBI HOPMBI 3aKOHOAATEAbCTBA
pasanuHbIx crpaH: Pecrybanku Kasaxcran, Poccuiickoit @epepariun, Pecrrybanku Beaapycs, CIIIA, Mo-
AeabHbiit kopeke CHI'; cyaeOHas pakTHKa; AMYHAS IIPAKTHKA aBTOPA.
MeTOAOAOTHSI HAYYHOTO HCCACAOBAHHS IIOCTPOEHA HA COUETAHUH OOIIEHAYYHbIX M YACTHOHAYYHbIX
METOAOB MO3HAHMS, B TOM YHCA€ HCITIOAb30BaHBI AMAAEKTHIECKUH, CHCTEMHO-CTPYKTYPHBIH, QpyHKIHO-
HAAbHbIH, CPaBHUTEABHO-TIPABOBOM, pOPMaAbHO-FOPUAUYECKUI METOABL

OcHOBHbIE TOAOKEHHS

Tak, 3akoH 06 aBTOPCKOM IIpaBe B ACIIeKTe Hallleil TeMbl COAEPSKHUT TOABKO OAUH TEPMUH «HHTEp-
HeT-pecypc>» KaK «IAeKTPOHHBIA HMHYOPMAIMOHHBIA pecypc, OTOOpaXkaeMblil B TEKCTOBOM, rpadu-
JeCKOM, ayAMOBHM3yaAbHOM HAM HMHOM BHAE, Pa3MellaeMblll Ha alllapaTHO-TPOrPaMMHOM KOMIIAEKCE,
MMEIOIUI YHUKAABHBIH ceTeBOi appec u (MAM) AOMeHHOe uMs M QYHKIMOHUpyOmuil B VHTepHeTe»
(moamyHkT 14-1 cratbu 2). Aasee B TekcTe 3aKOHA AAHHDII TEPMUH HCTIOAB3YETCS TOABKO IPH PETYAHPO-
BaHUM ACSTEAbHOCTH OPTaHHU3AIIHM, YIIPABASIONINX UMYIIeCTBeHHBIMH IIPaBaMy Ha KOAAEKTUBHOM OCHO-
Be. Hu opHOI HOpMBI 06 MHPOPMAIMOHHBIX HOCPeAHUKAX (IIpOoBafiaepax) B 3aKOHe HeT.

Boaee Toro, B urcAe 06BEKTOB ABTOPCKOTO IPaBa B CT. 6 3aKOHA 06 aBTOPCKOM IpaBe IIOAHOCTHIO
OTCYTCTBYeT yKa3aHHe Ha OOBEKTHI, KOTOPble MOI'YT HAXOAUTBHCS B 9AeKTPOHHOM/ inppoBoM popmare.
EAuHCTBEHHOE OTpakeHIe B Ka9eCTBE TAKUX OOBEKTOB — «3BYKO- HAH BHACO3AIUCH > B HUPPOBOIL $pop-
Me, HO 00 MHBIX 06beKTax HOpM He MMeeTcsl. B raase 70 Ipaskparckoro kopexca Poccuiickoit epepariuu
(aanee — TK PO) Toske HeT HOpM 06 06beKTax aBTOPCKUX MPaB B 9AKTPOHHO#/1npoBoit popme (crT.
1259) [2].

Av B 3akone Pecrry6anku Beaapych «O6 aBTOpcKOM MpaBe U CMeXHBIX IIPaBax> (CT. 6) MMeeTcst oAo-
KEHHE O TOM, YTO aBTOPCKOE IIPAaBO PACIPOCTPAHSIETCS KaK HA OOHAPOAOBAHHbIE, TAK 1 HA HEOOHAPOAOBAHHbIE
IIPOU3BEACHNS, CYIIECTBYIOLIUE «B 3AKTPOHHO, B TOM 4rcAe IUQpoBoii»> popme [3].

Tem caMbIM, ecAM IPOU3BEAEHHUS HAYKHU, AUTEPaTyphl K HCKYCCTBA, pa3MelleHHble B CeTH HHTEPHET,
He HAIIIAH ellfe CBOETO 3aKpelAeHHUs B KaueCTBe 00BEKTOB aBTOPCKOrO IIPaBa, TO U CIIEIJHAABHbIE YIaCT-
HHKH COOTBETCTBYIOLIUX O0IeCTBEHHBIX OTHOLIEHHI, 6€3 KOTOPBIX HeBO3MOXKHO BO3SHUKHOBEHHE TAKHX
OTHOIIEHUH, He TIOAYYHAH ellle B 3aKOHOAATEAbHbIX AKTaX MHOTHX CTPaH CBOEr0 HaMeHOBaHUs, He OIIpe-
A€AeH HX CTaTyC, He OIIPeACACHBI UX [IPABa U 00S3aHHOCTHL
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O6cysxaenue

B cdepe mHPOpMAIMOHHO-KOMMYHHKAIIMOHHBIX OTHOIIEHHH 32 TOCACAHHE ACCSTUACTHS CPOPMHPO-
BaACs Cy6beKT oA 061MM HaMMEeHOBaHNeM «IIpoBaiiaep>» (0T aHra. provide — «o6ecnieansarn, mocTas-
ASITb> ), TOUHEe «UHTEePHET-TpoBaiiaep> (XOCTHHI-TpoBaiiaep, MOGHABHBIIT poBaiiaep). [1o cyTu ato
IOCPEAHHK B CETH MHTEpPHeT, IIOCPEACTBOM KOTOPOT'O OCYILJECTBASIETCS IIOAb30BAHHE BO3MOXKHOCTSIMH
rA00AABHOM CeTH, TO eCTh HHPOPMAIIMOHHDIN IIOCPEAHHK. /AeTaAbHOE OpeAeAeHHe HHPOPMAIIHOHHOTO
HOCPEAHHKA B 3aKOHOAATeAbCTBe Pecrrybanku KasaxcTaH ¥ MHOTMX HHBIX IIOCTCOBETCKUX CTPaH, B TOM
9rCA€ B 3AKOHOAATEABCTBE 00 ABTOPCKOM IIpaBe, HaMu He 0OHapysxeHo. Auurb B MopeabroMm 3akone CHT
«O6 9AeKTPOHHOI TOPTOBAE> UMEETCS TEPMUH «HMHGOPMALMOHHBI OCPEAHIK>, HO TOABKO IIpUMe-
HHTEABHO K cpepe 9AeKTPOHHOM TOPTOBAM: 9TO «<AHI}0, KOTOPOE [0 MHUIIMATHBE U IOPYYEHHUIO APYTOrO
AHI]A OTIIPABASIET, TOAYYAET UAU XPAHUT 2AeKTPOHHOE COOOIIeHNe HAY IIPEAOCTABASIET ADPYTHe YCAYTH B
OTHOLIEHN! AAHHBIX COOOIeH > [4].

B CIIA ysxe 6oaee 25 et peitcrsyer Digital Millennium Copyright Act (DMCA) - «3akon 06
aBTOPCKOM IIpaBe B IIUPPOBYIO SIIOXY>, HAIPABACHHbIN HA 60PHOY C HAPYIIEHUIMY aBTOPCKUX IIPaB B
unTepHete [S]. Ho, Ha HaI B3rasiA, K HACTOAIEMy BPEMEHH IO HOPMbI yke He B [IOAHOMN Mepe OTBEeYaioT
COBpeMeHHBIM PeaArsIM 1 TPeOYIOT IepecMoTpa.

B 2019 r. B EBpomnetickom Corose 6biaa puHsTa «/AMpeKTHBa 06 aBTOpcKoM npase Ha EaunoMm nud-
posoM psirke> (Copyright in the Digital Single Market), koTopas Bhl3Basa MHOXeCTBO P OTHBOPEYNBBIX
MHEHH, U ellle IIPH TOAOCOBAHHH ITOYTH 1/3 A€ITyTaTOB IPOTrOAOCOBAAU IIPOTHB €€ IIPHHSTHS. AUPeKTHBA
ObIAA IPUHSATA B [IEASIX MOAEPHHM3AIIMHU ABTOPCKOTO IIPaBa B IIUPPOBYIO IMOXY IIyTeM, B YACTHOCTH, yKec-
TOYEHHSI Mep IO NPHUBACYEHHIO OHAAMH-TIAATPOPM K OTBETCTBEHHOCTH 3a HapyIIeHHe aBTOPCKUX IIPaB,
CO3AQHUS YCAOBHUI AASI PACIIPEACACHIIS IIOAYIaeMOI HHTEPHET-TIAATPOPMaMI IPHOBIAK MEKAY IIpOBariae-
pamu 1 codpareasmu KoHTeHTa [6]. OueBnpHo, crpanam CHI eme He «Ipo3uT> IPHHATHE TAKOTO 3aKO-
HOAQTEABCTBA, TaK KaK Ha CO3AaHMe GUABTPOB AASI IPOBEPKU 3aKOHHOCTH 3arPy’KaeMoro/ epeAaBaeMoro
KOHTEHTA HEOOXOAVMbI OYeHb Cepbe3Hble PUHAHCOBbIE CPEACTBA, YTO MOA CHAY TOABKO KPYIIHBIM IIPOBAii-
A€paM, KOTOpbIe U 6bIAU OCHOBHBIMU HEAOBOABHBIMU AMIJAMH B CBSI3H C IPHHATHEM AUPEKTHBBI [ 7].

B I'K PO Buab HEQOpPMALIMOHHBIX OCPEAHUKOB 3aKkpernaensl ¢ 2013 1. B crarpe 1253.1 («Ocoben-
HOCTH OTBETCTBEHHOCTU HHPOPMAIIMOHHOTO IOCPEAHHKA> ) CAEAYIOIMM 06pasoM.

WHpopMaIioHHbIN TOCPEAHUK — 3TO:

1) AMI}O, OCYIeCTBASIOIee IepeAady MaTepPHaAl B MHPOPMALOHHO- TeAeKOMMYHHKALIMOHHO! CeTH
(aasee - IKC), B ToMm uncae B cetn «VHTepHeT>;

2) AMIIO, IPEAOCTABASIONIEe BOSMOXKHOCTD pasMelleHHst MaTepHaAa AU HHPOPMALIHH, HeOOXOANMOI
AASL €To TToAydYeHHs ¢ ucrmoabsosanueM MKC;

3) AMIJ0, IPEAOCTaBASIIOIee BOSMOXKHOCTb AOCTYTIA K MaTepHaAy B 3TOM CETH.

Ipu aToM ompepeseHue IpaB 1 00sI3aHHOCTET, OrPAaHIIEHHI ACSITEABHOCTH U OTBETCTBEHHOCTD UH-
popmarmorHbIx nocpepaHnkos B I'K PO ckoncTpyrnpoBans myTeM $OpMyAHpPOBaHHUS OOIIeil HOPMBI B
n. 1 paccMaTrprBaeMOH CTaTbH, a 3aTeM ITyTeM BBIACACHHS ABYX I'DYII HH()OPMAIHOHHbIX II0OCPEAHUKOB
(myHKTBI 2 1 3): MHGOPMALMOHHBIA IOCPEAHNK, OCYLIeCTBASIOMMI1 mepeaaty Matepuasa B UIKC u un-
$OPMAITIOHHBIH IIOCPEAHHK, PEAOCTABASIOMMUI BO3MOXKXHOCTD pasMenteHns Mateprasa B IKC.

O6mast HOpMa TAAQCHT O TOM, YTO HHPOPMALMOHHBIIA [IOCPEAHVK HeCceT OTBETCTBEHHOCTD 32 HAPY-
meHue HHTeAAeKTyaAbHBIX 1paB B MIKC Ha o6mux ocHoBaHmsIx, pesycMorpennsix ['K PO, npu Haananu
BHHBI, HO C y4eTOM 0COOEeHHOCTef!, yCTAHOBAGHHBIX ILIL 2 1 3 cTaTbu 1253.1. BuHa nHPOPMAIIMOHHBIX IIOC-
PEAHHKOB MOXXET OBITh BHIPOXKEHA B BHAE COBEPIIEHHS AHCTBHI, HAPYIIAIOUINX IIPABa ABTOPOB M MHBIX
IpaBoobOAapaTeAeit, AMOO 6e3AeHCTBI 1O IIPeCeIeHHIIO HAPYIIeHUS, HAIIPUMEP, HEBbIIOAHEHUS TpeboBa-
HUS 00 YAQACHHHU HE3aKOHHO Pa3MeleHHOIO KOHTEHTA H T.II.

B mynxrax 2 1 3 paccMaTrpuBaeMOil CTaThU IIPABOBbIe HOPMBI COAEPKAT YCAOBHSL, IIPH HAAMYUH KOTO-
PbIX HHPOPMAIIHOHHBIE IIOCPEAHUKU B COOTBETCTBYIOIIEM BHAE ASSITEABHOCTH OCBOOOXKAAIOTCS OT IOpH-
AMUECKOM OTBETCTBEHHOCTH. EcAn ycAOBHS 06 0CBOOOXKAEHHH OT OTBETCTBEHHOCTH COOAIOAEHBI, TO K HH-
$OpMALOHHOMY IIOCPEAHHKY MOT'YT OBITh IPEABSBACHBI TPEOOBAHMS O 3alUTE HHTEAACKTYAABHBIX IIPAB,
«He CBSI3aHHbIE C IPIMeHeHNeM Mep IPAKAAHCKO-IIPABOBOM OTBETCTBEHHOCTH, B TOM YHCA€ 00 YAAACHHH
HMHPOPMALIIH, HAPYIIAIOLIeH HCKAIOYUTEABHBIE IIPABA, HAU 00 OrpaHITIEHHH AOCTYIIA K Hefl>», IpeCede s
AMICTBHI1, HAPYIIAIONIMX MPABO HAU CO3AAIONIHX YTPO3Y ero HapymreHus u Ap. (1. 4 ct. 1253.1 TK P®).
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Mexay TeMm, B IlyHKTe S AQHHOM CTaTbH YCMaTPHBAeTCA ellle OAMH BHA MHGOPMAIMOHHBIX IOCpPeA-
HUKOB — 9TO <«AHIIA, IIPEAOCTABASIONINE BOSMOXXHOCTb AOCTYIIA K MaTePHAAy MAM HHPOPMALIUH, HeOb-
XOAUMOH AASL €T0 TIOAydeHus ¢ ucroabsosanueM MIKC>. To ecTs Kpyr HHGOpMAIMOHHBIX IIOCPEAHHKOB
MIOAAEXHT PACITUPUTEABHOMY TOAKOBAHHUIO M MIMH MOTYT OKa3aTbCsl MHOTHE MHbBIe AMIIA, YTO HATASIAHO
BUAHO M3 CAOKUBIIEFICS 32 [IOCAEAHEE ACCSTHAETHE POCCHIICKON CyAeOHOM IpakTHky [8].

Ha npakrike K TaKOBBIM OTHOCSITCSI XOCTUHT-TIPOBAAEPbI; OLIEPATOPDI CBSI3H, PaBooOAapaTeAn/
H3TOTOBUTEAHM IIPOrpaMM AAs DBM u cafiToB, mpeAOCTaBASIONIYE TIOAB30BATEASIM BO3MOXHOCTH IO Pas-
MeIeHHIO ¥ [IepeAdde MATEPUAAOB, B TOM YHCA€ MIOYTHI M COOOIIEHHUIT B COLMAABHBIX ceTsx (yandex.ru,
mail.ru, WhatsApp, Telegram u ap.) [9].

Tem cambiM HHOPMALMOHHDII HOCPeAHUK (MPOBafiAep, XOCTHHI-IPOBaliAep) SBASETCS OCHOBHBIM
Y4aCTHMKOM HHQOPMAIIOHHO-KOMMYHHMKAIIMOHHBIX oTHOmeHui B ceTn MHTepHeT. COOTBETCTBEHHO,
KaK M YYACTHUKH MHbIX O0IeCTBEHHBIX OTHOIIEHHE, OH AOAKEH OBITh IOPUAMYECKU HAACACH CYObeKTHB-
HBIMH IIPAaBaMH 1 00s13aHHOCTsIME. OAHAKO HECMOTPSI Ha TO, YTO OOIIeCTBEHHbIEe OTHOLIEHHUS C Y4aCTHEM
IIPOBAfAEPOB CAOXKUAKCH 6oaee 30 AeT HazaA U AMHAMHYHO Pa3BUBAIOTCH, B Pecniy6anke Kazaxcran poo
CHX ITOp NTPaBOBOE ITOAOXKEHHEe HHYOPMAIIMOHHbIX IIOCPEAHNKOB He HAIAO OTPa’kKeHHe B 3aKOHOAATEAD-
crBe. Aaxe B 3akore Pecriybanku Kazaxcran «O6 nHpopMarusanum> OTCyTCTBYIOT IOAOKEHUS 00 MH-
$opMaITIOHHOM OCPEAHMYECTBE, XOTsI UMEIOTCSI AeTaAbHbIe OIIPEeAEACHHS HeKOTOPBIX CMEXHBIX TePMH-
HOB, HaITpUMep:

«23) nHPOPMALMOHHO-KOMMYHHKAIIMOHHAS HHPPACTPYKTYpa — COBOKYIIHOCTb 00BeKTOB MHGOP-
MAaI[IOHHO-KOMMYHHKAI[IOHHON HHPPACTPYKTYPBL, IPEAHAZHAYEHHBIX AAS OOecIIedeHUsI $yHKIIMOHHPO-
BAaHHUS TEXHOAOTHYECKOH CPEABI B IIeASX GOPMHUPOBAHMS IACKTPOHHBIX HHPOPMAITOHHBIX PECYPCOB U
IPeAOCTaBAEHHS AOCTYTIa K HuM> [ 10].

B aTo0Mt cBA3M B HEKOTOPHIX CTPAHAX ITOCTCOBETCKOTO IPOCTPAHCTBA MPEATIPHHUMAANCDH TIOTIBITKH
IPaBOBOTO PETyAMPOBAHHS ASTEABHOCTH MHTEPHeT-IIPOBAHACPOB IIyTeM BBEAGHHUS AMIIEeH3UPOBAHMS
ux AesreabHOCTH (A3epbaiiaxanckas Pecrry6anka, Moaaosa, Pecrry6anxa Koiproiscran). Crienpaancrst
CUMTAIOT, 4YTO AHUIIEH3UpPOBaHKe B chepe HHGOPMAIIMOHHOTO IIOCPEAHNIECTBA HETATUBHO BAMSET Ha pas-
BUTHE UHTEPHET-CBSI3U B LIEAOM, CHIDKAET YPOBEHb AOCTYIHOCTH VIHTepHeTa M B IjeAOM 00'beMbl HHBe-
CTULMI B OTPAcAb HHPOPMAIMOHHO-KOMMYHUKALMOHHBIX TexHoAorwmi [ 11; 12].

ABTOpY AQHHOIL CTaTbH AOBEAOCDH IPEABSIBUTb XOCTHHI-IIPOBANAEPY TpebOBaHIe O 3alllUTe MHTEA-
AeKTYaAbHBIX IIPaB, «He CBA3aHHOE C IPUMEHEeHHEeM Mep IPaXAAHCKO-TIPAaBOBOIi OTBETCTBEHHOCTH> (110
Tepmunoaoruu poccuiickoro I'K). Tax, B 2013 1. HaMu 06HAPYXKeHO, 9TO Ha HHTEPHET-Pecypce OAHOTO
M3 IPOBaHAEPOB OKa3aACs Pa3MeIleHHbIM TeKCT AUCCePTAIMH Ha COMCKAHHe YIeHOH CTEelleHH AOKTOpPa
I0pUAMYECKX Hayk B peaakiuu 2010 r., KoTOpas MPOXOAUAA HEOAHOKpPAaTHOe 06Cy>KAEHHE B OAHOM U3
By30B KazaxcTaHa ¢ nmpeacTaBAeHHEM 3AeKTPOHHOrO ¢popMmaTa Tekcra. B cBsasu c npexpamennem B Kaszax-
CTaHe 3aIUT KAHAMAATCKUX U AOKTOPCKUX AMICCEPTAIIMIt AAHHASI AUCCepTalis ObiAa 3amuieHa B Mockse
B 2012 r. OXa3aA0Ch, YTO OAMH U3 COTPYAHHKOB Ka3aXCTAaHCKOTO By3a Pa3MeCTHA IIOAHBIN TeKCT Jy>KOH
He3aIMIeHHOM ellle AuccepTanuu B pepakiyu 2010 r. Ha onpepeAeHHOM MHTEPHeT-pecypce, IOAYYHB
B3aMeH IIPaBO HECIIAATHOTO AOCTYIIA K MHBIM PasMellleHHbIM TaM MaTepPUaAaM.

ABTOp 00paTHACS K IpOBafiAepy ¢ TpeOOBAHMEM O IpeKpaleHHUH HAPyIIeHNsI aBTOPCKUX IIPaB, B pe-
3yABTaTe 4ero HHPOPMALIOHHBIH IOCPEAHHK 0O03HAYHA Ha CTPAHHUIIE PAa3MeIeHUs ACCEPTALINH TeKCT
CAEAYIOIIErO COAEPXKAHMS: «BO3MOXHOCTD CKAYMBAHMS AQHHOTO (aiira 3a6A0KMPOBaAHA 10 TPeGOBaHHIO
npaBoo6aapareasi>[13]. OaHAKO TEKCT AMCCepTaluy He GbIA YAAACH BIIAOTb AO HACTOSIIETO BPeMeHH
HAIMCaHMs AAHHOM cTaThu. Kak raacuT mHPOpMALHS IPOBAfAEPA, AMCCEePTAIHs BHOBb ObIAA 3arpyskeHa
y>ke B aripeae 2015 T. ¢ TeM >ke AOIIOAHEHHEM O 3arpeTe BO3MOXXHOCTH cKauuBaHus. [Ipunisock moBTopHO
HaIMCaTh BAAAEABITy HHTEPHET-pecypca o HeOOXOAUMOCTH yAaseHus tekcra puccepranuu 2010 r. xak
HE3aKOHHO Pa3MeljeHHOro (OTBeT M0Ka He [OAYYeH).

IToab3oBarean ke, He 3Has O HE3aKOHHOCTH pasMelleHUs B MHTepPHeTe HapyLIUTeAeM dy>Koi Hesa-
IUIeHHO ABTOPCKO# PabOThI, HCIIOAB30BAAY €€ IIPH HAITHCAHUM AAABHEHIINX HAYYHBIX PabOT II0 CMeX-
HbIM TeMaM. Hanpumep, B opHO# 13 pAuccepranuit 2014 . AaHHasI paboTa 3HAYMTCS B CIIHCKE UCIIOAB30-
BAHHbIX HCTOYHHKOB 1T0A HoMepoM 113: «Hapsimesa C.K. TTy6AM4HBI AOTOBOP B IPAXKAAHCKOM IIpaBe
Pecry6anku Kazaxcran: mpo6AeMbl TeOpUH U IPAKTHKA. AHCC. ... AOKT. FOPHA. HayK. AcTana, 2010 [14].
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ITpunuMas Bo BHUMaHUe, 4TO VIHTEpHET — 9TO «BCeMUPHas [Ty THHA> , He MMEIOIIas TepPUTOPUAAD-
HBIX TPAHMUII, HAMOOAEEe ONTHMAABHBIM OBIAO OBI IPUHATHE 06 3TOM IPABOBOIO AKTA MEXXAYHAPOAHOTO
ypoBHs. OpHAKO Ha 9TO IOTPeOyeTcs OIPEACACHHO HeMaAOe BpeMs, TOrA2 KaK IIPAKTUIeCKue IIOoTped-
HOCTH BbI3BIBAIOT OObEKTHBHYIO HEOOXOANMOCTD OOA€e OIIePATHBHOTO PearnpOBaHIS 3aKOHOAATEAET Ha
HalMoHaAbHOM ypoBHe. [IpeacTaBasieTcst, uTo B KasaxcTaHe AessTeABHOCTb HHPOPMAITMOHHBIX ITOCPEAHH-
KOB AOAKHA OBITH YperyAMpOBaHa 3aKOHOAATEAbCTBOM, C Y4ETOM OIIbITA IIPaBOBOro peryauposarms B 'K
PO (3a OTCYTCTBUEM APYTUX aHAAOTOB). Mbl TOAAEP)KUBaeM TOUKY 3peHHUS HCCACAOBATEAET, CINTAIONIKX,
9TO IPOHEABI 3AKOHOAATEABCTBA O «IIPABOBOM CTaTyce MH(POPMALMOHHBIX TOCPEAHUKOB AEAAIOT BCe UH-
$OpMaIIMOHHOE IIPABOOTHONIEHHE B CETH HEYCTONIUBBIM, [IOCKOABKY IIPaBa OCHOBHBIX YYaCTHHUKOB IIpa-
BOOTHOIIEHNS, OPMAABHO IAPAHTHPOBAHHBIE 3AKOHOM, MOI'YT paKTHIECKH OKA3aThCS HEUCIIOAHUMBIMIU
¥3-32 HEYPeTryAUpOBAHHOCTH CTaTyca HHPOPMALJMOHHbIX [IOCPEAHUKOB> [15].

Tak, MOMIMO HOPM O MOHSTUH U BUAAX MHPOPMALIMOHHBIX IOCPEAHHKOB/ IIPOBANAEPOB, OIIPEACAe-
HUY IPAHMI] KX IOPUANIECKON OTBETCTBEHHOCTH B cdepe aBTOPCKOTO IIPaBa, TOAAraeM 1}eAeCOOOPa3HBIM
BHECTH TakKe HOPMBI CAEAYIOILIErO XapaKTepa:

- 06 00513aHHOCTH IIPOBAMAEPOB TPeOOBATh ABTOPHU3ALIMH AULA IIPU Pa3MeLleHIH MM MaTePHAAOB Ha
HHTepHeT-PeCypce; IPH MPeACTABACHHH TEKCTOBBIX PaboT ¢ ykaszanuem wysxoro umenu (cr. 15 'K PK)
OTKA3bIBATh B IPHeMe MaTepHaAl;

- Pa3MeCTHUTb Ha MHTEPHET-Pecypce IPABHAA KOIMPOBAHMs/ IeperevaTKH CKAIMBaeMbIX TEKCTOB, aB-
TOMATHUYECKYIO YCTAHOBKY CCBIAKM HA MCTOYHHK IPH KOIIMPOBAHUY;

- Pa3MeCTHTb [IPEAYTIPEXKACHIE O HAAMYHIHU Y Pa3MeLleHHOIO Ha CaliTe KOHTEHTA OLPeAEAEHHBIX IIpa-
BoOGAapaTeA€ri/aBTOPOB;

- 06 06s13aHHOCTH IIPOBAiAEPA B CAyYae IIOAYYEeHIST UM HHPOPMALIUY O HAPYIIeHUH aBTOPCKUX IIPaB
HeMEAACHHO 3alIPeTUTh KOIMPOBaHHe/ pacIpoCTpaHeH e MATEPUAAQ, 3AIIPOCHUTD IIOATBEPIKAAIOIIHE Ma-
TEePHAADI U TIOCAE 3TOTO YAAAUTH KOHTEHT; IIPU HAAUYME COOTBETCTBYIOLIEro TpebOoBaHHIs OIyOAUKOBATD
HMHPOPMAIIMIO O 3alLIUTe IIPAB ABTOPA M MHOTO IIPAaBOOOAAAATEASL.

- [IOCA€ [IOAYYeHHsI COOOIeHNs IPaBO06AAAATEAS O HAPYIIEHNN aBTOPCKIX IIPaB IPOBaiiaep obsi3an
PaccMOTpeTb BCe CTPAHUIIbI XOCTHHIA/ HHTEepHET-Pecypca U B CAy4ae OOHAPYIKEHHs B HUX AQHHOTO KOH-
TEHTA, TAKKE YAAASITH BCe MAaTEPUAABI AAHHOTO IIPaBOOOAAAATEAS.

AaHHBIe IpeAAO>KeHHA BBITEKAIOT Takoke M3 MpakTUku npuMeHeHus 3akoHa CIIA «O samure aB-
TOPCKHUX IIPaB B LPPOBYIO SIOXY>, B COOTBETCTBUM C KOTOPBIM ITOATOTOBAEHA 9AEKTPOHHASI METOAUKA
obpaimeHus K Hposaiipepy, Tak HazbiBaeMas «)Karo6a DMCA>» (DMCA Complaint), Hanpumep, 06
YAQAEHHUH IIAQTHATA UAU OAOKHMPOBKe KOHTeHTa B Google 1 Ha mpuHapAexamux emy cepsucax — YouTube,
Google Play, Adwords, Google Drive u .. IIpeaycMOTpeHbI AOBOABHO KpaTKHe CPOKH PacCMOTPEHMS
5kaA00bL. IIpu 9TOM Ha cTpaHMIle OIYOAMKOBAHO IPEAYTIPEXXKAEHHE 06 OTBETCTBEHHOCTH 32 HEOHOCHO-
BaHHYI0 KaAoby [16].

ITpu popmyanposke pAedpuHHLHK MHGOPMALHOHHOIO IIOCPEAHHKA IpeAAaraeM IIPUHATb BO BHH-
MaHHe MHEeHHs YYeHBIX O HeCOOTBETCTBHH POCCHICKOTO M eBPOIEHCKOTO IIOAXOAOB K OIIPEACACHHUIO
HOHATUS U BUAOB MHQOPMALIMOHHBIX IIOCPEAHUKOB, @ TAKXKE O HEOOXOAUMOCTH OIPEAEASITH IIOHSITHE
MHPOPMALMOHHOTO IOCPEAHNKA Yepe3 MOoHTHe HHPopMaLmoHHoi yeayru [ 17]. K coxaseHuto, B kasax-
CTAHCKOM HAyKe IPAKTUIeCKU OTCYTCTBYIOT AOKTPHHAABHbIE HCCAEAOBAHISI PACCMATPUBAEMON TEMBI, 1€M
1 06ycAOBAEHO Hallle o6paleHne K TPyAaM aBTOPOB U3 HHBIX cTpaH [18].

IToaaraeM HeOOXOANMBIM IIPEAYCMOTPETb 00sI3aTeABHOE AOCYA€OHOE YperyAnpoBaHie CIIOPOB O Ha-
PYIIeHHH aBTOPCKUX IIpaB B ceTu VIHTepHeT, TeM 60Aee B OTHOIEHNH HHPOPMAILIOHHBIX TOCPEAHUKOB.
ITpeacTaBAsIeTCs], 9TO B GOABIIMHCTBE CAYYaeB IIPOBANAEPHI IIPEAIIOUTYT He AOBOAUTD ACAO AO CYAQ.

CunraeM 060CHOBAaHHO O3ULIUIO HEKOTOPBIX HCCACAOBATEAET! O IIPUBACIEHIN HHPOPMALILOHHOTO
IIOCPEAHHKA K OTBETCTBEHHOCTH COAMAAPHO ¢ GaKTHYeCKUM HapyLIHTeAeM aBTOPCKOro mpasa [19].

B KasaxcTaHe HeOOXOAMMO CO3AATD CIIEI[AAUSHPOBAHHBIE CYABI ITO PACCMOTPEHHUIO CIIOPOB B chepe
IpaBa HHTEAACKTYAAbHOM COOCTBEHHOCTH. MHOIMMH y4eHBIMH U CIEIIMAAMCTAMU OTMedaeTcst Idpdek-
TUBHAs AesiTeAbHOCTh Cyaa IT0 MHTeAAeKTyaAbHBIM mpaBaM Poccuiickoit Pepeparnin, cospaHHOrO Hosee
10 aer Hazap [20].

B wacTu TexHITeCKOM 3aIUTHI ABTOPCKUX IIPaB B ceTH UHTepHeT B Poccuiickoit Pepepariny, Harprumep,
paspaboTaH u peficTByeT «CepBHC LIIPPOBOIO ACTIOHUPOBAHISI>» : 9TO LILPPOBOE ACIIOHUPOBAHMUE [IPOH3-
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Beaenuit B n'RIS, npeacTaBasiomee co6oit «mpoLeaypy duxcarum aBropcrsa oHAaiH [21]. B cayyae npean-
SIBAGHHS [IPOBAMAEPY AOKYMEHTA O PErHCTPALIMH IPOM3BEACHHS B HA3BAHHOM CepBHCe OH O0sI3aH YAAAUTD
He3aKOHHO pasMeljeHHOe IPOH3BEAEHIE ANOO0 IPHUHSTD HHbIE TPeOyeMble IPaBOOOAAAATEAEM MEPBL

3akarouenne

ITo pesyabTaTaM IpOBEACHHOTO HCCAEAOBAHIS BBISIBAEHO OTCYTCTBHE B 3AKOHOAATEAbCTBE Peciryban-
ki Kazaxcran HOpM O IPaBOBOM PeryAMPOBAHUH OOIeCTBEHHBIX OTHOIIEHHI IT0 BOIIPOCAM OOpaljeHHs
PE3YABTaTOB UHTEAAEKTYAABHOM TBOPYECKON AESITEABHOCTH B TAOOAaABHOM ceTr VIHTEpHET, U B TOM YHCAe
006 OCHOBHBIX Y4ACTHHUKAX PACCMOTPEHHBIX OOIeCTBEHHBIX OTHOLIEHHI, Ha3bIBAEMBIX HHPOPMAIIMOHHBI-
MU ITOCpeAHHKaMH/ I OBafiAe paMHL.

B aT011 cBsI3M IIOAAraeM HEOOXOAMMBIM B [IEPBYIO OYepeAb BHECEHHE AOIIOAHEHHI B CTaThio 6 3aKoHa
PK «O6 aBTOpCKOM IpaBe M CMEKHBIX IIPaBax> 00 00beKTax aBTOPCKHUX IIPaB, CYIeCTBYIOUX B JAEK-
TpOHHOI/1$pOBOI dopMe.

Hopms! 0 nossTin HHPOPMALIMOHHBIX IIOCPEAHUKOB IPEAAAraeTCss BHECTH B IMOHSATUHHbIN alapar
3axona PK «O6 nndopmaTusanum>; B 9ITOM e 3aKOHE IIPeAyCMOTPeTh HOPMBI 00 HX IIpaBax 1 06s3aH-
HOCTSIX OTHOCHTEABHO 0ObeKTOB aBTOPCKOTO IpaBa B cetu MHTepHer.

IToAaoxKeHHs O IPOIleAyPaX pasMelljeHHsT 00BeKTOB ABTOPCKOTO [IPaBa HA HHTEPHET-PeCypcax peko-
MEHAYeTCsl BHECTU B 3aKOH 00 aBTOPCKOM IIpaBe, C 00s3aTEAbHBIM M3AOKEHHEM OTCHIAOUHBIX HOPM 00
aToM B 3akoHe «O6 HHPOpMATU3ALMU .

Hopmsl 06 06513aTeABHOM AOCYACOHOM yPeryAMpPOBAHUK OTHOIIEHHMI MEXAY ABTOPaMHU/ IpaBoo6Aa-
AATeAsIMU U [IpOBariaepaMu HeobX0ANMO BHecTH B cTaThio 49 3akona PK «O6 aBTopckoM mpaBe i cMex-
HBIX IIpaBax>.

IIpeacTaBasieTcs, YTO peaAU3aIs B ASHCTBYIONIEM 3aKOHOAATEABCTBE HAIIMX IPEeAAOXKeHHUH Hens-
0eXHO IIOBAEYET M aKTHBH3AIMIO HAYYHBIX HCCAEAOBAHHI AQHHOM Cdepbl.

ApexBaTHOe OTpakeHHe IIPaBOBOM ACHCTBUTEABHOCTH B 3aKOHOAATEABCTBE SBASETCSA HMPU3HAKOM
IIPaBOBOI'O TOCYAAPCTBA U OYAET CIIOCOOCTBOBATH AAABHEHIIIEMY IIPOTPecCy KaK HAyKH, TaK M COCTOSHIS
IIPaBOBOI 3AIIUIIIEHHOCTH aBTOPOB M UHBIX IIPaBOOOAAAATEACH.

C.K. HapbimeBa, 3..A., JKorapsl KyKkbIK MekTeOiHiH KypMeTTi podeccopst Maqsut Narikbayev
University (ACTaHa K., Kazakcran Pecr[yﬁumacm): AKIapaTThIK A€AAAAAAP JKIHE OAAPABIH IHPP-
AiK A9yipAe aBTOPABIK KYKbIKTBIK KaThIHACTaPBIHAAFBI POAi.

Maxanapa HuPpABIK ASYipAeTi aBTOPABIK KYKBIKTBI KOPFayAbIH, Kefx6ip Hp06AeMaA}>IK MaceAeAepi
TaAKbIAAHAABL. Makaaa TaKprbIGbIHbIH 03eKMmiAlei FAAAMABIK XKE€AIA€ OPHAAACTBIPHIAFAH FHIABIM, aaebuer
>K9HE OHEP TYBIHABIAAPBIHBIH, aBTOPAAPBI MEH aBTOPABIK KYKbIK HeAEPIHIH KYKbIKTApBIH OY3YABIH TYPaKThI
ToyeKeAAepiHe 9Kell COKThIPAThIH 3aMaHaYH aKIIapaTThIK-KOMMYHHUKAIIMAABIK TeXHOAOTHUSAQPABIH, IeKCi3
MYMKIHAIKTepiHe 6ariranbicTel. CoHBIMEH KaTap, [HTepHeTTeri akImapaTThIK KATHIHACTAPABIH HeTisri
KaTbICYIIBIAAPDI OOABIII IIPOBAAEPAEDP — AKIAPAT AEAAAAAAPDI TAOBIAAABL, OAAPADBIH MIpTeOeci MeH KbI-
3MeTiHe KaTBICTHI KOIITEIeH eAAEPAIH 3aHHAMACBIHAA KYKBIKTHIK PeTTEyA€ OAKBIABIKTAp Oap. Sepmmey
noni — VIHTepHeT >keAiCiHAETi aBTOPAAPABIH KYKBIKTApBIH KOPFAy Karaaibl skoHe KasakcraHparsl akma-
PATTBIK AEAAAAAAPADIH KYKBIKTBIK MapTebOeci MeH KYKbIKTBIK JKayarkepiuiairi. 3eprreyain maxcameo: — Ka-
3aKcTaH PecrryOAMKaChIHAAFBI aKITAPATTHIK ACAAAAAAPADBIH KbI3METiH KYKBIKTBIK PETTEYAETT KeMIMIAIKTepAL
AHBIKTAy JKOHE OChI CAAAAAFbI 3aHHAMAHBI JKeTiAAIPY OOMBIHIIA YChIHBICTAP Oepy. 3epTTey MakcaTbiHa
JKeTY YIIiH >KaAIIbI FHIABIMH >KOHE apHaMbl FRIABIMU 3epPTTeY dAicTepi KOAAAHBIAABL TaKbIPHINTHIH, JKaHa-
abrrpl Kasakcran PecrryGAMKachIHBIH 3aHHAMACBIHAQ AKMAPATTHIK ACAAAAAAPABIH KYKBIKTBHIK MapTebeci
JKoHe oAapAbIH [IHTepHeT »eAiciHAETi aBTOPABIK KYKBIKTBI KOPFayAQFbl POAl peTTeAMereHAIriHae, COH-
AQii-aK OTAHADIK KYKbIK FPIABIMBIHAQ aKIIAPATTBIK ACAAAAAAPADBIH aBTOPABIK KYKBIKTapABI KOPFayAQFbl POAi
OOMBIHINA FHIABIMU SKAPHSAAHBIMAAD iC XKY3IHAE SKOKTBIFBIHAR; OYA MaKaAa aTaAFaH TaKbIPHII OOMBIHINA
AAFAIIKBIAAPADIH Oipi OOABII TaOBIAAABL

Maxaaa xopoimvindviaapuinda KasakcTaHAa aKIIapaTThIK ACAAAAAAPABIH TYCIHITi MeH TypAepi, HHTep-
HeT JXeAiCIHAe aBTOPAAPABIH, JKoHe 6acKa Ad aBTOPABIK KYKBIK HeAePiHiH KYKBIKTaphl Oy3bIAFaH JKaFAQliAd
OAQPABIH KYKBIKTBIK JKayalKepIIiAiriHiH IapTTapbl MEH MIeKTePi TYPaAbl KYKbIKTBIK 623aHbI KAABIITACTHI-
PY KaXKeTTIAIri HerizpeAreH.
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S.K. Idrysheva, Doctor of Law, Professor Emeritus of the Higher School of Law Magqsut
Narikbayev University (c. Astana, Republic of Kazakhstan): Information intermediaries and their
role in copyright relations in the digital age.

The paper discusses some problematic issues of copyright protection in the digital age. The relevance
of the topic of the paper is due to the limitless possibilities of modern information and communication
technologies, which entail constant risks of violation of the rights of authors and copyright holders of
works of science, literature and art posted on the global network. At the same time the main participants
in information relations on the Internet are providers — information intermediaries, regarding the status
and activities of which there are gaps in legal regulation in the legislation of many countries. The subject
of the research are the issues about the state of protection of the rights of authors on the Internet and the
legal determination of the juridical status and responsibility of information intermediaries in Kazakhstan.
The purpose of the work is to identify shortcomings in the legal regulation of the activities of information
intermediaries in the Republic of Kazakhstan and offer recommendations for improving legislation in
this area. To achieve the goal of the study, both general scientific and specific scientific research methods
were used. The novelty of the topic lies in the fact that in the legislation of the Republic of Kazakhstan
the legal status of information intermediaries and their role in the protection of copyright on the Internet
is not regulated, and there are practically no scientific publications on the topic of research. This paper is
one of the first on the stated topic.

The main conclusions are the need to form a legal framework in Kazakhstan on the concept and types
of information intermediaries, the conditions and limits of their legal liability in cases of violations of the
rights of authors and other copyright holders on the Internet.

Key words: copyright; copyright infringement; Internet; digital age; information intermediary; provider;
works of science, literature and art; content; illegal placement; provider liability; legal regulation.
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CoHbIMeH KaTap, 3epTTey CaABICTBIPMAABI KYKBIKTAHYABI AAMBITYFa JKoHe
IMaPTTHIK KaTBIHACTaPABI KYKbIKTBIK, PETTEYAL )KeTIAAIPYTE BIKIIAA €TeAl.

3epmmey maxvipbibpl — aHIAO-CAKCOH JK9HE POMAaH-TepMAHABIK,
KYKDBIKTBIK JKYMEAEPAIH IMAPTTBIK KYKBIFbI KOHTEKCTIHACTI «HHTEHIIH»
JKOHE «Kay3a» YFBIMAAPBL TaAaAay OCBI YFBIMAAPABL, OAAPABIH TAPHXU Ad-
MYBIH, KYKBIK KOAAQHY ITPAaKTHKACBIHAQFBI POAIH XKoHE KA3ipri MaFbIHACBIH
CAABICTBIPYFa OaFbITTaAFaH.
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Kaszakcran PecnyGAHKacm)

Kipicoe

Byrinri TanAa aAeMAETi IOPUCAMKITUSAAAPADBIH KOIIIIIAITT exi KYKbIKTBIK XKYHeHiH 6ipiHe SKaTaAbl
- 6¥A poMaH-TepMaH (KOHTI/IHeHTaAbAbI) JK9HeE aFbIAIIBIH (npeueAeHT). O3aepiHi3 6iAeTiHAEM, aFbIAIIBIH
KYKbIK JKy#eci KefliHipeK rmafipa 60AABI xxoHe imiHapa PoMaH-repMaH ecebiHeH KYpbIAABL AAaiipa, Oyran
KapaMacTaH, OAQPADbIH apachiHAA OipKaTap MaHBI3ABI AflBIPMAIIBIABIKTAD Oap: COT TOPEAIriH Xy3ere achl-
PYAQFBL KYKBIKTBIK, HYCKayABIKTaH Oacrar (bipeyiHae OYA KaABIITACKAH COT IIPAKTHKACHI MEH 3aHAAP, A
exiHimicinae 6yA Tek 3aHAap), KYKBIKTBIK, KaTBIHACTAPAAFbl AAAMHBIH €PKi MeH MMITYAbCTapBIHBIH POAIH
TYCiHAIpY XoHe TYCiHy TaciapepiHe AefiiH. COHFBICHI eKi JKYFie YIIiH Ae )XOFapbl MAHbI3Fa He, MyHAQ MoMiAe-
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IPAXXAAHCKOE NMPABO

Aepaeri HHeTTep, cebenTep MeH MaKcaTTap OiAIKTIAIK, HOpMaAapABIH Ma3MyHbI, TApaIITAPABIE MapTebeci
JK9HE TYBIHAAWTBIH KYKbIKTBIK CAAAAPAAP TYPAABI ITAMBIMAAYAAP Ke3IHAE MaHBI3ABL PAaKTOPAAP GOABII Ta-
Ob1aaabL. Bipak exi sxyiteHiH Ae Oip KaparaHAQ YKCac YFBIMAAPFa dPTYpAl Ke3Kapacsl 6ap exeHiH TYCiHY
MaHBI3ABI, OAAp KeHAE TillTi 6ip-6ipiHiH aHAAOTI'Tapbl HeMece CHHOHUMAEPI Aell alTy — Kare. bya Makaaaaa
POMaH-TepMaHABIK KYKbIKTBIK 5KY¥ie IIapTTapbl MEH aFbIAIIBIH KOHTPaKTiAep apachIHAAFbI alibIpMAIIbIABIK,
aIbIAAADL, COHBIMEH KaTap, HeTi3iHeH, ce0ell IIeH HUeTTiH YKCACTBIKTAphl MEH afbIPMAIIBIABIKTAPBI TYPa-
ABI MICeAe KO3FaAaABL
Herisri 6eairi

IO prcAMKIHSIAAPABIH, POMAH-TePMAHABIK KYKbIKTBIK TOOBIHAQFBI <IDAPT>» — OYA TapaITapAbIH
3aHAapAa/ KOAEKCTEepAE ©3iHiH HOPMaTUBTIK KOMeri 6ap KeAiCiMi, OA COHbIMEeH 6ipre dopmapa KaTay per-
TeAepl. AFBIAIIBIH KYKbIFBIHAQFBI «KOHTPAKTiAep>» yopae Oepyal HeMece yoaeAep KUBIHTHIFBIH Oiapipeal
KYKDIK 3aHADBI CAHKIIMSIAAPMEH KaMTaMachI3 eTeal [1,B.149] zag IIBIFAPYIIBI YCHIHFAH Ke3-KeATeH ¢popma
MeH Ma3MyH TaAalTapbIHA KAPAMACTaH, 6YA KeAiCIMIIapT KOHTUHEHTTIK KeAiCIMIIAPTTHIK 3aHFa KAPaFaHAA
cy61)e1<TiAep apachIHAAFBI KaThIHACTAPABIH aHAFYPABIM YAKEH meHGepiH KapacThIpyFa MYMKIHAIK 6epeAi,
MYHAQ 6apAbIFbI aliTapAbIKTal KaTaA. MbICaAbl, aFbIAIIBIH KYKBIFBIHAQ 3aTThl TAIIKAHbI YIIiH ChIAAKbI TY-
PaABI KOMuIiAIKKe yoae 6epy KOHTPaKT 60Aa OTHIPHIIL, SKAPHAMAAAH TaObIAFAH 3aTTHI TAYHII, HecCiHe bep-
TeH apaMFa ChIfakbl Oepy MiHAETIH TyabIpaabl. KOHTHHEHTTIK KYKbIKTa MYHAQI MAPT OOABII TabbIAMAca
AQ, THTYAABIK MEHIIIK HeCi YIIH MiHAeTTeMeAePAL CHIMAKBIAAYABIH XKAPHUSI YOAECI TYFbI30aABL (Tabbiaran
3aTTap TYpPaAbl epexxesep 3aHHAMAABIK AeHreliae Oeaek peTTeAreH 6oaca Ad). Bya «xoHTpakT>» >XoHe
«KeAICIMIIapT> ce3aepi 6ipAe171 eMecC, aA eKiHIIICi eKiHITiCiHiH ayAapMachl eMeC AETI AUTyFa KOMEKTeCeAL

HNaTennus Typassl
«UHTeHus>»> — GYA TapanTapAblH KYKbIKTBIK KaTbIHACTap Kypy Huerti [1, 6. 217]. Bya Tyxsr-
pBIMAAMaHBI pateman V. Outhwaite IpeljeAeHTiHIH KeAeci y3iHaic skakcpl amaabl: Keaicimperi Tapar,
erep OHbIH OMAApbIHbIH 6arbiThl KeaiciMHiH 6acKa KaTbICYLIBICHIHA OeAriAl 60ACA, 3AHADBI CAHKIUSIAAPMEH
KaMTaMacCbhI3 €TiATeH MiHAETTeMeAepre ue 6OAMAIABI> [2. 132-6eT]. OChIAQH HUET IIBIFAABI:
1) KeAiCIMIIApTThIH MaHbI3AI IHAPThHI (aAeMeHTi) PeTiHAE S9pEeKeT eTeAl;
2) KeAiCIMIIapTThIH GAPABIK TapaIITApHIHAA OOAYBI KEPEK;
3) TapalTapAbIH aAFfa KOMFAH MaKCAaTTapbIH KOPCETeAl.
OcplAafima, HHTEHIS KAHAQM Ad 6ip TypAe HUETTIH aHAAOTBI GOABII TAOBIAAABL.

KpIckama Tapuxu cHnmaTTaMa >koHe Ka3ipri 3aMaHFbI HHTeHI{H

HHTeHIIAHbIH TAPUXU AAMYBI — 6¥A TapanTapAbIH 3aHABI TYPAE MIHAETTI KaThIHACTAp KYPY HUETIMeH
0aitAaHBICTH TYKBIPHIMAAMAHBIH KAABIITACYBI MEH 9BOAIOLIMSICHIHBIH TapUXbl. BYA YFBIM aHIAO-CaKCOH-
ABIK KYKBIKTBIK JKYHeA€, dcipece KOHTPAKTTHIK KYKBIK KOHTEKCTIHAE MaHbI3ABL OOAABL

WHTeH1ms, 3aHABI KaTETOPHs PeTiHAE, OHBIH HETi3iH KAABIITACTHIPY Ke3iHAe epTe YKAAIIbI aFbIAIIBIH
KYKBIFbIHAH 0acTay aaapbl. PHMAIK ASCTYpre HerisAeATeH KOHTHHEHTTIK KYKbIKTAH aiflBIPMAIIBIABIFDI, AFBIA-
IIBIH JXYHECi 9AT-FYPBINTAp, COT MPELIEACHTTEPI )KIHE KOPOAbAIK YXAPABIKTAP HETi3iHAE AAMBIABIL, ACTEHMEH
Kenbip yAKeH ipreAec XYHeHiH bIKITAABIHAQ GOAABL OpTarachIpABIK AHTAMSIAQ KYKBIKTBIK, KATBIHACTAPABIH
KOII GOAIri AOPATap MEH BacCaAAAp apachIHAAFBI PEOAAAADBIK JAET-FYPHIITAP MEH KeAICIMAEPMEH PeTTEAAL
DBya Typrbipa MHTEHIIUS MaHBI3ABI POA aTKAPABL, OHUTKEHI TapanTap apachIHAAFBI KeAiciMAep poMaH-rep-
MaH XXYHeCIHAETiAell PECMH TaAAIITapra eMec, OAAPADBIH HUETTepi MeH epik-kirepine Herisaeares [3. 10-
20 B.]. XIII-XIV racbipaapAa cayAa-3KOHOMHKAABIK, KATHIHACTAPABIH AAMybIMEH AHIAMSAA KOHTPAKTTBIK
KYKBIKTBIH HEFYPABIM pecMH Kyleci Kaabinraca 6acTapsl. OCbl Ke3eHAe MHTEHIVS IIAPTTAPABIE 3aHADL
KYILIiH aHBIKTayAd MAHBIBABI 9A€MEHTKe aiiHaAaAbL COTTap TapanTapABIH 3aHABI MiHAETTEeMEeAep SKaCarbIChl
KeAeTIHAITIH aHbIKTay YIIIiH KeAiciMaep Xkacacy HueTiHe kobipek keHia 6eae 6acraabt [4. c. 50-52].

XVII racblpra Kapail arbIAIIBIH KYKBIKTBIK JKYHeci AAMYABIH aHTapABIKTall A€HTeiliHe >KeTTi JkoHe
MHTEHIUSA KOHTPATTHIK KYKBIKTBIH OPTaABIK dA€MEHTTEPiHIH 6ipiHe altHaAABL Dya xylleae mHTeHIUS
epexiiie MaHbI3Fa He 00AAADL, OUTKEHI OA COTTApFa TAPANTAPABIH HUETTEPiH TYCIHAIPyTe K9HE OAAPABIH
KeAiCIMAEPi 3aHABI TYPAE MIHAETTI OOABITI CAHAAATBIHABIFBIH AHPIKTayFa MYMKIHAIK 6epeAi. Ocsl yaxpIT
APAABIFBIHAA COTTAP KeAiCIMIIAPTTapABIH AYPBICTHIFBIH AHBIKTAY YILIiH HIETTi 6eACeHAl KOAAQHA GACTAABL
Mpicaasl, erep TapanTapAbly 0ipi eKiHIIl TaparneH 3aHAbl GafiAaHBICTa OOAFBICHI KEAMECE, COT IIAPTThI
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>KapaMChI3 ATl TAHYBI MYMKiH. BYA aFbIAIIBIH KYKbIFBIHAQFBI MHTEHITHS AOKTPUHACHIH OAQH 9pi AAMBITYFa
Heris 6oappt [ S, c. 180 — 200].

Kaszipain esinae XIX-XX racbipaapAa HHTEHIJUS aFBIATIBIH KYKBIFBIHAQ IIAPTTHI 3aHABI TYPAE MiHACT-
Ti ACII TAHYABIH HeTisri 9AeMeHTTepiHiH Oipi peTiHAe OeKiTiAAlL

Byrinri TaHAQ aFBIALIBIH KYKBIFBI COT IIPAKTUKACBIHAA 0acThI poa aTKapaabl. COTTap TapanTapAblH 3aH-
ABL TYPA€ MIiHAETTI KapbIM-KAThIHAC OPHATY¥a HHTEHLISHBI Oap->KOFBIH AHBIKTAY YIIiH HUETTi KOAAQHYADI
JKAAFACThIPYAQ. Bya, acipece, mapTThIH HbICAHBI AaHBIK, eMeC (>Ka36ama eMec) >K9HE COT IIeIIiMi TapanTap-
ADBIH KOHKAIOACHTTIK d9peKeTTepiHeH HeMece KOHTEKCTiHEeH (SaHAbI cl)aKTiAepAeH) aHBIKTAAFAH HUETTEpiHe
HeTi3AeAreH icTepae eTe MaHbI3AbL VIHTeHIAHbI 6aFaAayAb1 coTTap 00BEeKTUBTI KpUTEpUUAEP HeTidiHpe
xypriseai. Moicaast, Pateman v. Outhwaite (1991 ) npeneaeHTiHA€ COT mApTIeH 6aitAAHBICTHI 60AY HEETI
KOK Tapall, erep eKiHII Tapar OyA HEeT Typaabl 6iace, OHAQIT GOABIII caHAAMATIABL Aell memnTi. Bya Tacia
MHTEHLUSHBIH eKi Tapall YIIiH Ae e3apa XoHe TYCIHIKTI 60AybI Kepek ekeHiH kopceTeal. Kasip unTeHnus
TeK aFBIAIIBIH KYKBIFbIHAQ FaHA eMeC, COHbIMEH KaTap XaAbIKaPaAbIK KOMMEPIIUSAABIK KeAiCIMIIAapTTapAQ,
acipece aHTAO-CaKCOHABIK IOPUCAMKIIUSAAPAA ©3 MOHIH CaKTalABI (6. c. 120-124]. JKahaupanyabiy Aa-
MYBIMEH JK9HE XAABIKAPAABIK MOMIACAED CAHBIHBIH aPTYbIMEH HHMET dPTYPAiI KYKBIKTBIK, XKYHEACPACH Ta-
pamnTap apacblHAA KeAiciMIIapTTap sKacacy XKoHe OPbIHAQY Ke3iHAe MAaHBIBABL GpaKTOpPFa affHaAaAbL bipak
OYA XaABIKAPAABIK MOMIAEHIH KaHAQN KYKbIKKA (saHHaMara) 6arpIHATHIHABIFBIHA OaMAAHBICTBL. IMbICAABL,
AKII xommanusicel MeH OpaHIMIAAFbI KOMITAHHS aPACIHAA KOHTPAKT 5Kacacy Ke3iHAe TapanTapAbIH HH-
TEHIIHACHI OChI KEAICIMITAPTTDIH KaAail TYCIHAIPIACTIHIH KoHe KOAAAHBIAATBIHDIH aHBIKTAYAQA HIEIIYIIi POA
aTKapaAbl. AA IapT (KOHTI/IHeHTTiK KYKBIK, JKOHIHACT1 KeAiciM) JKaCaAFaH >XKaFpafiAQ HeTi3i peTiHpe Kay-
3a KApacThIPABII, KOAAAHBIAATHIH 60Aaabl. OA MaHBI3ABL 9AeMEHT GOABII Kara Gepce Ae, OHBIH POAL MeH
MAaHBIBABIABIFBI KeHAe ChIHFA YIIBIPAHADI, dCipece IMapTTapAbl PICIMACYAIH apTybI KarAalbIHAQ. AAATIAQ,
KOIT JKaFAQMAQ MHTEHIIMA KeAiCIMAEPAL TYCIHAIPYAIH JKoHe TapanTapAblH MYAAEAEPIH KOPFAyAbIH HKEMAIL
KYPaAbI peTiHAE KOAAAHbBIAQ 6epeAi.

Kaysa rypaast

«Kaysa» TapanTapablH eH JKaKbIH KYKBIKTBIK MAKCATKa OAFBITTAAFAH epik-Kirepin 6iapipeal (causa
proxima) [7, 6.60], oHbI TapanTap KeaiciMmapT jxacacy KesiHae oiiaara. KeitiHHeH kay3a TapanTapAbIH
maprt GOMBIHIIA MiHAETTEMEAEPIiHiH TybIHAAybIHA Heri3 60aapbl. COHBIMEH KaTap, pOMaH-TepMaHADIK
KYKBIK JKYHECiHiH JKOFapblAd aTaAFaH epeKIIeAiKTepiH ecKepe OTBIPbII, Kay3a MIHAETTI TYPAE 3aHHaMa-
ABIK, HopMaTHBTiK) TaAaNTapFa COMKeC KeAyi KoHe MoMiAe HbICAaHAChIHA CYHeHe OTBIPHII TYBIHAAYBI KepeK
eKeHIH aTall OTKeH XXOH. AJA OChI cebenTi ceberTepre KOA KeTKi30ey MAaPTThI XKaPAMChI3 ACII TAHY JKOHe
KAAITbIHA KEATIPYAL KOAAQHY TYPAABI TAAQIl KOKOFA HETi3 60Aa aAaABL

KaysaHbIH KbICKallla TAPUXH CUIIATTAMACHI JKoHE Ka3ipri 3aMaHbL

KaysaHbIH 3aH FHIABIMBIHAQFDI TAPHXH 9BOAIOIIMSAABIK AAMYBI PUM KYKBIFBIHAQFBI HIBIFY TeTiHeH KOH-
TUHEHTTIK KYKBIKTBIK JKyMeAepAe Kas3ipri KOAAQHBICKA AEMiH Y3aK JKOAAAH ©TKEH TY>KbIPhIMAAMAaHbI 6ia-
Aipeai.

Kaysa Pum KYKBIFBIHBIH eKeATi A9yipiHAe maiipa 60AADL, OHAQ OA HacTanKbIAQ 3PTYPAiL 9peKeTTep MeH
KeAiciMaepaiH KYKbIKTHIK KyInin Herispaeymen 6aiiAaHBICTHI 60AADBL TinTi coA Ke3eHAe Kays3a ic-opekerT a-
CaAFaH HeMece KeAiCiM »acaAFaH 3aHABI MAKCATThI HeMece HeTi3Al Geariaeai. Bya yreM 3aHABI caapapaap-
ADBI TYABIPMAHTBIH dpeKeTTePACH 3aHABI MAHBI3ABI 9PEKETTEPAL AXKbIPATyFa KOMEKTECTi.

Pum 3aHTepAepi OHBI XKapaMABI A€Il TaHY YIIiH Ke3 KeAreH dpeKeT HeMece KeAiCiM aKbIAFa KOHbIM-
ABI KOHe 3aHABI HeTi3peMere (causa) ue GOAYBI KepeK Aell ecemreAl. MpIcaAbl, MapTTap KOHTEKCTIHAE
(xeaiciMmapr), xaysa Keaicim >xacacy mMaxcatbiH (ce6enrepin) anbikrayra Kpiasmer erti. Erep Illaprroiy
3aHFa COMKeC MAKCAThl 00AMACaA, OA KAPAMChI3 AETI TAHBIAADL

Pum KyKbIFBIHAQ Kay3aAAPABIH SPTYPAI TypAepi, CoHbIH iminae causa lucrativa (mafipa Taby Makcatsr)
*aHe causa enterosa (6ip Hapcere aiibipbacTay yIIiH MiHATTeMeHi OpbIHAQY MaKcaThl) 6eAiHal. Bya kate-
ropusiAap MIAPTTHIK KaThIHACTAPABIE TYPAEPIiH XKIKTeyTe koHe a’KbIpaTyFa KOMeKTeCTi.

Pum uMIepusichl KyAaFaHHAH KeFliH )KoHe OpPTa FACBIPAAPABIH 0achIHAA PUM KYKBIFbI KapTHIAQL YMbI-
TeiaABL, Oipax XI-XII raceipaappa oa Batsic Eypomna yauBepcureTTepinae Kafita 3eprrese 6acTapbt Iaoc-
CaTOpAAp, COA Ke3AETi 3aH FAABIMAAPBI PuM KYKbIFbIHA TYCiHiKTeMe 6epin, SKyHeAen 6acTaabI, 6¥A Kay3a
TYpPaABI TYCIHIKTiH AaMybIHA XoHe TepeHAeyiHe okeaai. Coa ke3pae raoccaTopaap Kays3aHbIH IIApT jKaca-
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CYABIH KQXKeTTi 9AeMeHTi peTiHAeri MaHBIBABIABIFBIH aTall OTTi. 3aHABI MAKCaThl HeMece Herisi 6o0AMaca,
IIAPT XKAPAMChI3 ATl CAaHAAABL ByA Kaysara HerisaeAreH 3aHADBI KYIliHe eHeTiH aKT peTiHAe IapT TYPAAbI
HAESIHBI KAABIITACTBIPYFa BIKITAA eTTi. OCBI Ke3eHAe TAOUFH MIHAETTeMeAEP AEIl ATAAATHIH KOHTEKCTe Kay-
3a TYPaAbI TYCIHIK AAMBIABL, OAQD 3aHABL TYPAE MKOYpAeHOeCe A€, ©3 epKiMEH OPBIHAAAYBI MYMKIH JKoHe
MOPAAbABIK TYPFbIAQH MiHAETTi ACT CAHAAADL

Kaiita epaey asyipiHeH keitinri ke3eHAe, Eypora Ka3ipri yATTIK MeMAeKeTTepAL Kypa 6acTaraH Ke3ae,
PuM KyKbIFbl, OHBIH illIHAE Kay3a TYXKbIPHIMAAMACHI KOIITETeH KYKbIKTBIK XKyHeAepAl, acipece KOHTHHEH-
TaAbABL EypomaHs! AQMBITYFa HeTi3 60AABL

P paHny3 KyKbIFbI
Dpannusipa Kaysa TyKbIppiMAaMachl 1804 >KbIAFbI A3aMATTBIK KOAEKCKe (Hamoaeon xopexci) en-
riziaAl, OHAQ OA YATTBIK IIAPTTHIK KYKBIKTBHIH MAHBI3ABI POAIH aTKapa OacTapbl. OpaHLSHBIH KOAAQHbI-
CTarbl 3aHBIHA COUKeC, pOip KeAiCIMIIAPTTBIH XKapaMABI A€l CAHAAYBI YIIiH 3aHABL ce0ell HOAYBI Kepek.
ByA KYKbIKTBIK KaThIHACTAPABIH OCBI TYPiHAETI KOFAMABIK TOPTIIl IIeH MOPaAbABI KOPFay TICiAl peTiHae
KabObIAAQHABL

HemMic KYKbIFbI

Tepmanusipa PuM KyKbIFBIHBIH dCepi OpKaIlaH MaHbI3ABL 00AABL Aaaiipa, 1900 XbiabI KaObIAAQHFAH
TepmannsaHbIH A3aMaTThIK KOAEKCIHAE (BGB) kay3a OpaHIly3 KYKBIFBIHAQFBIAAN ANKbIH epeKIIeAeHOeAl.
Omnbiy OPHBIHA, TApaNTapAbIH MOMiAeAepre KaThICTHI epiK-Kirepine (IHapTTbIH €pKi MeH epKiHAIriHiH aB-
TOHOMUSChI) XoHe MiHAETTeMeACPAIH 3aHABI KymiHe 6aca Hazap ayAQpPBIAABL

PoMaH-repMaHABIK, KYKBIKTBIK AJCTYPre HeTi3AeATeH Kasipri KYKBIKTBIK >KyHeAepae Kaysa IIemrynri
POA aTKapaAbl, AcTeHMEeH OHbIH MaFbIHACHI MEH TYCIHIri 9p MeMAeKeTTe 3p TYPAi 60Ays1 MyMKiH. COHbIMEH,
Dpannusiaa xaysa MApPTTAPAbIH 3aHABIABIFBI MEH AYPBICTBIFBIH TeKCepYy YIIH KOAAQHBIAATBIH IIAPTTHIK,
KYKBIKTBIH OPTAABIK TYKBIPHIMAAMACHIHBIH MOpTeOeciH CakTariAbl, OYA OAQpABL 3aHCHI3 HeMecCe a3FbIH-
ABIK MAKCaTKa 6aflAaHBICTBI €A€YCi3 AeIl TaHyFa MYMKIiHAIK 6epeAi. Hcnanuspa sxoHe PUMAIK KYKBIKTBIK,
ASCTYPAEPAIL YCTaHFaH 6acka eAAepAe Kay3a Aa ©3iHiH MaHbI3ABIABIFBIH CaKTaMAbBL ByA eaain A3aMaTThIK
KOA€KCI ap6ip MapTThIH 3aHABI KOHE WIAPTTHI JKaPAMABI A€II TAHY YIIiH XKeTKIAIKTI 60AyBI Kepek ceberrep-
re e OOAYBIH TAAQIl €TEAL

CoHbIMEH KaTap, COHFBI OHIKBIAABIKTAPAQ Kay3a YFbIMbI ChIHFA YIIBIPAABL Ocipece, OHBI Kypaeai
IMAPTTHIK KATHIHACTAPAA AHBIKTAYABIH, (TpxblpblMAayAbIH) KYypAeaiairine 6aitaansictsl. Kefibip samanayu
KYKBIKTBIK XyHeaep, Mbicaabl, [epmanus men HuaepAaHABIAQ, OHBIH POAIH a3aliTThI HEMece XKOFaphIad
AMTBIAFAHAAM, OHbI KEAICIM-IIAPT €PKIHAITi MPUHIIKITL MEH AAAAABIK TAAAMTAPBI CHAKTHI 6acKa KaTeropu-
SIAQpMeH aAMACTBIPABL

CoHpali-aK, Kay3a 3aH HOPMAAAPbIH TYCIHAIPYAIH TEA€OAOTHSABIK 9AICIMEH TBHIFBI3 6ariAaHbBICTBI
exenin aran etkeH xoH O.K. Capunbu [3, 6. 213], Bya HOpMaaapabl 6achIAbIM CyOBeKTiAEpi (I.LIapTTaFLI
TapanTap Hemece 3aH mmrapymm) KYAQAQWTbIH KYKBIKTBIK MaKCaTTapblHA CyHeHe OTBIPBII TYCIHAIPYAI
KapacTbipaabl. HopMasapAbr oAapAbIH 6acTankbl MaKcaThIHA (MﬁKC&TbIHa) COMKeC TYCIHAIPY JKoHe KOAAA-
Hy cebenTepMeH Ae, TEACOAOTHSIABIK TYCIHAIPY 9AICIMEH Ae OpTaK MiHAET OOABII TabbIAAABL AAaAd, OYA
eKi YFhIMHBIH Al TApABIKTAl AilbIPMAIIBIABIKTAPDI 6ap 5aHe 0AAp MbIHAAAPAAH Typaast: (1) KoapaaHy casa-
AQpBI — TEK MoMiAeAepaeri cebenTep, aA KYKbIK HOPMAChIH KAMTUTBIH OapABIK aKTiAepre KaThICThI TEAEO-
AOTHSABIK TYCIHAIPY (COHBIH ilTiHAE HOpMaTI/IBTiK) ; (2) JK9HE dpicTeMe — ce6eHTep kobiHece 3aHABIABIKTHI
KaMTaMachl3 eTyTe OAFbITTAAFAH, AA TEACOAOTHSIABIK OeMIMAEAY XKoHe KeHeNTY YIIiH TYCIHAIPY sKoHe HOp-
MaAapAbl TYCiHAIpy. Bipak conbiMen 6ipre TEACOAOTHUSAABIK TYCIHAIPY Kay3aHbI aHBIKTayFa KOMEKTEeCEAL
Backaina afiTkaHA, YA 9AiC cebeln i3aeyTe JKoHe TYKBIPBIMAAYFA IKEAEAL.

KopsIThIHADI
3epTTey CoMKeciHIIe aHTAO-CaKCOHADIK >KoOHE POMAH-TePMAaHADIK KYKbIKTBIK XKyHeAepAeri HHTeHITH
JKOHE Kay3a CHAKTBI YFBIMAAPABL TYCIHY MeH KOAAAHYAAFbI aliTAPABIKTAM aMbIPMAIIbIABIKTAp MEH YKca-
CTBIKTAPABI aHBIKTAADL
CaAPBICTHIPMAABI TAAAQY KOPCETKEHACH, TEPMHHOAOTHS MEH TAPUXU AAMYAAFbI AaHbIPMAIIBIABIKTAPFa
KapaMacTaH, €Ki YFbIM Aa KYKBIKTBIK JXYMEAEPAIH INapTTHIK KATBIHACTAPAA JAIAETTIAIK IeH 60oAKaM-
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ADBIABIKTBI KaMTaMachl3 eTyTe AereH YMTBIABICBIH KepceTeai. MIHTeHIus meH kays3a ykcac (yHKITHSHBI
OPBIHAAMABI — KeAICIMAEPAIH 3aHABI KYIIiH HeTizpeHAl. AAaliaa OAAPABI KOAAAHYABIH dPTYPAI KYKBIKTBIK,
JKyIleAePMeH JK9He OAAPABIH TAPHXH AAMYBIMEH OalAaHBICTHI O3IHAIK epekimeAikTepi Oap.

Ocslaaiinna, KaHTPAKTiAePAETi MHTEHIISHBIH TAPALITAPABIH CyObeKTUBTI HUETiHe OaFbITTAAFAHBI OeA-
riAl 00AABL, OYA OHBI IIAPTTHIH 0OBEKTUBTI TYPAE KOPCETIATEH HbICAHACHI HETi3iHAe GeAriAeHeTiH Kay3a-
HBIH, HeFYPABIM PeCMH TaCiAiHeH epekieseHAipeai. Byaan 6acka, ToMeHAET KecTeae KOopCeTiAreH 6ip1<a—
Tap afibIpMAIIbIABIKTAp Oap:

Herisi Peai Toxipubepe Icke acpIpyabIH
KOAAQHY CaApAapbl
Kaysa IMapr »xacacyabiy Iaprrey 3aBAbIAbIFBI | Aayaapab: memyae | Iaprsxacacyabis
00BEKTHBTI 3aHADI MEH AYPBICTBIFbIH KU1 alTBIAMAMABI, 6acTankpiaa
cebebine Hazap KaMTaMachl3 eTy YILIiH TeK Kerbip SKOCITApAAHFaH
ayAapaAbL MaHBI3ABIL. JKarpaAapAQ. cebemnTepin
OpBbIHAAY
Wurennus TaparrapabiH 6ip- Keaicimuiy 3agabt IIpeneaenTTeppC Beariaenren
OipiHeH KYKbIKTBIK, MiHAETTIAITIH aHBIKTAy | A€, OAapFa KYKBIKTBIK
MiHAETTEMEeAED JKacay | >KOHe KeAiCIMIIApTTHIH, | KapaMaCTaH Ad KHi | KaThIHACTapAbI
Cy6’beKTI/IBTi HUEeTiHe TYCiHIKCi3 Hemece ANTBIAAABL KYpy (bIKTI/IMaA
HeTi3AeAeAl TYCiHIKCi3 epexxesepin e3repicTepMeH
TYCiHAIpY eTe Hemece
MaHBI3ABL. TapanTapabiy
MiHAeTTEeMeAepiHe
KOA JKeTKizbeymer)

Kasipri TeHAeHIMAAAp VHTEHIUSHBIH AQ, Kay3aHBIH AQ MaHBISABIABIFBI Ka3ipri KYKBIKTa CaKTaAybIH
KepceTeai. AAaiipa OAAPABIH POAl HAKThI KYKbIKTBIK JKyHere »KoHe 9KOHOMHUKAABIK XKOHE dAeyMeTTiK KaTbl-
HACTAPABIH AaMybIHA bariaaHbICTBI 03repyi MyMkiH. JKahaHpaHy jKoHe KYKBIKTBIK JKYHeAePAIH HHTerpa-
LIMSICBI JKAFAQBIHAA OOAAIIIAKTA XAABIKAPAABIK KOMMEPIISIABIK KaThIHACTAPABL THIMAL KYKbIKTBIK peTTe-
YAL KaMTaMacpI3 €Ty YILIiH OChI YFRIMAAPABL TePEHIpeK 3epTTey 5KoHe CaABICTBIPMAABI TAAAAY KaXKeTTIAIri
TYBIHAQMADL

A.A. Ycken6aes, opucr yactHoii komnannn «Legal Consulting Community> (r. Acrana, Pe-
ciy6anka Kasaxcran): CooTHOmeHHe Kay3bl B AOTOBOPAaX POMaHO-T€PMAHCKOTO NPaBa M HHTEH-
IMH B KOHTPAKTaX aHTAMACKOro IpaBa.

AKTYaABHOCTb MCCAEAOBAHHUS 0OYCAOBACHA BO3PACTAIOLIeHl B3AUMOCBSI3AHHOCTBIO PA3AMYHBIX IIPa-
BOBBIX CHCTEM B YCAOBHUSIX rAOGasu3aryy. CpaBHUTEABHBIM AHAAU3 IIOHSTHI «HHTEHIMS»> U «Kay3a»
IIO3BOASIET TAYOIKe ITOHITh MEXAHU3MBI (YHKIOHHPOBAHMUS AHTAOCAKCOHCKOM U POMAHO-TepMAHCKOM
IIPaBOBBIX CHCTEM, YTO OCOOEHHO BAXKHO AASI FOPHCTOB, 3aHIMAIOIINXCS MEKAYHAPOAHBIM KOMMEPYECKUM
npasoM. KpoMe Toro, nccaep0BaHUe CIIOCOOCTBYET PasBUTHIO CPABHUTEABHOTIO IIPABOBEACHIS U COBEp-
IIeHCTBOBAHHIO IIPABOBOTO PETyAUPOBAHHU AOTOBOPHBIX OTHOIIEHHMI.

ITpeaMeTOM HMCCAEAOBAHUS SIBASIFOTCS TIOHSATHUSI <« MHTEHIUS» U «Kay3a» B KOHTEKCTe AOTOBOPHOTO
IIpaBa AHTAOCAKCOHCKOH M pOMaHO-TepMAaHCKOM IIPAaBOBIX CUCTEM. AHAAU3 COCPEAOTOYEH Ha CPAaBHEHUH
3THX ITOHATHH, UX UCTOPUIECKOM PA3BUTHH, POAU B IIPAaBOIPHUMEHUTEABHOM IIPAKTHKE H COBPEMEHHOM
3HAQUYCHHH.

LleAb HMcCAEAOBAHMS 3aKAIOYAETCS B BBIIBAGHMH CXOACTB M PA3AMUHI MEXAY HOHATHAMU «<HHTEH-
IUsI>»> M <Kay3a>, a TAKKe B OIPEACACHUH UX POAM B 00OCHOBaHHU IOPUAMYECKON CHABI AOTOBOPOB B
Pa3AMYHBIX IIPABOBBIX CHCTEMAX.
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B rccaepoBaHMU HCIIOAB30BAHbI CAEAYIOLIUE METOADL:

1) cpaBHHUTEABHO-TIPABOBOM aHAAH3: COTIOCTABACHHE IPABOBbIX HHCTUTYTOB aHTAOCAKCOHCKOM U PO-
MaHO-T€PMaHCKOM IPaBOBBIX CUCTEM;

2) HCTOPHKO-TIPABOBO#t aHAAM3: U3y4eHHe SBOAIOLIUU TIOHATUN «HHTEHIUSA» U «Kay3a» B HCTOPH-
4eCKOil IepCreKTUBe;

3) AOKTpHHAABHDII AHAAM3: HCCAEAOBAHHE HAyIHBIX TPYAOB U CYA€GHOI PAKTHKYU [0 PACCMATPHBA-
eMoii mpobAeMaTHKe.

HosusHa nccaepAOBaHMSA 3aKAIOYAETCS B KOMIIAGKCHOM CPAaBHUTEABHOM aHAAM3e MOHATUM «MHTEH-
US> U «Kay3a» C y4eTOM MX MCTOPUYECKOrO Pa3BUTHA U COBPEMEHHOIO 3HaYeHusl. ABTODP IpepAaraer
OPHUTHHAABHYIO KAACCUPHUKAITIIO 3TUX MOHATHH U BbIABASIET HOBbIE ACTIeKTBI X B3aUMOAEHCTBHUS B IIpa-
BOIIPUMEHHUTEABHOM ITPaKTHKe.

Kawouesvie crosa: doz060p, cleaka, unmenyus, Kaysa, KOHMpaxm, aHzAutickoe npaso, pUMcKoe npaso,
npasosas yeAb, MeAeoA02UMECKOe MOAK08AHUE NPAsA.

A.A. Uskenbayev, lawyer of the «Legal Consulting Community» private company (Astana,
Republic of Kazakhstan): Correlation of causa in agreements of Romano-Germanic law and in-
tention in English law contracts.

The relevance of the research is conditioned by the increasing interconnectedness of different legal
systems in the context of globalisation. The comparative analysis of the concepts of «intention» and
«causa> allows for a deeper understanding of the mechanisms of functioning of the Anglo-Saxon and
Romano-German legal systems, which is especially important for lawyers dealing with international
commercial law. In addition, the study contributes to the development of comparative jurisprudence and
improvement of legal regulation of contractual relations.

The subject of the study is the concepts of «intention>» and «causa> in the context of contract law of
the Anglo-Saxon and Romano-German legal systems. The analysis focuses on the comparison of these
concepts, their historical development, their role in law enforcement practice and their modern meaning.

The aim of the study is to identify similarities and differences between the concepts of «intention»
and «causa>, as well as to determine their role in substantiating the legal validity of contracts in different
legal systems.

The following methods were used in the study:

1) comparative-legal analysis: comparison of legal institutions of the Anglo-Saxon and Romano-Ger-
man legal systems;

2) historical-legal analysis: study of the evolution of the concepts of «intention» and «causa» in the
historical perspective;

3) doctrinal analysis: the study of scientific works and judicial practice on the issues under consid-
eration.

The novelty of the study lies in a comprehensive comparative analysis of the concepts of «intention»
and «causa» taking into account their historical development and modern meaning. The author offers
an original classification of these concepts and reveals new aspects of their interaction in law enforcement
practice.

Keywords: contract, transaction, intention, causa, contract, English law, Roman law, legal purpose, teleolog-
ical interpretation of law.
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Theories of Legal Obligation. Editors Deryck Beyleveld, Stefano
DerykBeyeveld Bertea. Springer, 2024. - 168 pp.

Stefano Bertea Editors

Theories DOI: https://doi.org/10.1007/978-3-031-54067-7

Of Legal This volume collects six original essays by internationally respected
Obll t researchers who have devoted themselves to the study of legal obligation.
gation i e v

t brings together works that innovatively address key dimensions of the
current debates concerning legal obligation from different and, in some
cases, even opposing theoretical perspectives. As a result, the collection
pringer offers a comprehensive discussion of legal obligation that promises to
significantly advance our understanding of the obligatory dimension
of law. What specifically connects the contributions gathered here is
one common thread: coming to terms with a notion - legal obligation - that is of both practical and
theoretical importance. On the one hand, it is widely regarded as a fundamental legal concept by legal
practitioners and laypeople alike, as not only judges, prosecutors, lawyers, and juries but also ordinary
citizens make extensive use of obligation-related terms and discourses. On the other hand, the notion
of legal obligation is of paramount significance for the theory of law. Indeed, even legal theorists who,
quite understandably, refuse to reduce the law to a mere obligation-imposing device and opt instead
for a view in which the normative dimension of the law also encompasses powers, rights, permissions,
privileges and immunities, duly acknowledge the centrality of legal obligation for the understanding and
conceptualisation of law. Hence the importance of the treatments presented in this volume.
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CPABHUTEJIbHO-MPABOBOM AHAJIN3 MPABOBOI0 _
PETYJINPOBAHUA NYBJINMHOU BJIACTU B POCCUNCKOU
®EAEPALIAN U PECNYBJIUKE KA3AXCTAH

AxmyarvHocmp HCCAEAOBAHHS 00YCAOBACHA TEHAEHIJUSME CXOACTB 1
Pa3AMYHMI B KOHCTHTYIIMOHHOM pe$OpMHPOBAHUH HAIIOHAABHBIX IIPABO-
BBIX CHCTEM ITOCTCOBETCKUX rOCYAApPCTB. ITpedmemom uccaedosanus siBAs-
€TCs1 M3yJeHNs IPABOBbIX ACIIEKTOB H3MEHEeHISI CUCTEMBI ITy OAUIHON BAQ-
cru B Pecriy6anke Kazaxcran u Poccuitckoit Oepeparun. Lleasto nccaepo-
BAHMS BBICTYIIA€T CPABHUTEAbHBII aHAAU3 CUCTEMBI IIyOAMYHOI BAACTH B
Poccuiickoit Pepepanun u Pecrrybavke Kasaxcran. Vsyuerne mopxopos
K IIPaBOBOMY PeTyAMPOBAHHIO IIO3BOASET CAEAATh BBIBOA O PAa3AMYHBIX
HAIIPaBACHUSIX Pa3BUTHS ITy0AMYHOM BaacTu mocae pacnasa CCCP mpu
H3HAYAABHO EAMHOOOPA3HOM IPABOBOM PEryAHPOBAHUM, C YIETOM Tpa-
AHMIIMH, MECTa i POAU TOCYAQPCTBA Ha TEOIIOAUTHYECKOM apeHe U B3auMO-
aeticteun B pamkax CHI' u EASC. ITpu aToM HeAb3sl OTPHUIIATh B3aUMHOE
BAMSHUE KOHCTUTYLJMOHHBIX AOKTPHH AAHHBIX TOCYAAPCTB APYT Ha ApyTa
KaK paHee, TaK M B HACTOAIIee BpeMs BCAGACTBHE TECHOTO CTPaTernyecKo-
rO COTPYAHHYECTBA.

Kawouesvie crosa: nybauunas eracmo, opeanvl nyOAu4HoL eAacmu, edu-
HAS CUCeMA NYOAUHOIL BAGCIU, 20CYOAPCIMBEHHAS BAACTD, MECITHOE CAMO-

H.B.KO3AOBA,
K.I0.H., AOIIGHT IOPUAUIECKOTO
dakyasrera Cubupckoro

yHUBEPCHTETA ¢
HOTpe6I/ITeAbCKOﬁ KoOTeparH, ynpasierue, mMecmHoe ynpasAeHue, Pecny@tmca KasaxcmaH, Poccuiickas
AOILIEHT 9KOHOMUYECKOTO Dedeparus.

dakyasrera HoBocubupckoro

rOCYAApPCTBEHHOTO yHUBEPCHUTETA BBeAel;ﬂ’Ie

(r. Hosocuupcx, Poccuiickas Pecniy6anka }(asaXCTaH u Poccmitckas Qepepanus — rocysapcrsa,
CDeAepauI/m) nMewIine 06H.H/II/I OIIBIT Pa3BHUTHL FOvaAapCTBeHIEOCTH B paMKaX €AH-
e-mail: koznv@mail.ru HOTO COIO3HOI'O I'OCYAApPCTBa, KOTOPBIM B AAAPHEHIINEM OTPA3HUACA KaK

Ha MopsiAke pOPMUPOBAHUS, TaK U IIPABOBOM PEIyAUPOBAHHU OPTaHOB
my6amanoit Baactu. Kuprusckas (Kasaxckas) CoseTckas ABTOHOMHAS COLMAANCTHYECKAS peciTybAanka
Ob1Aa yupexxaeHa 26 asrycra 1920 1., a 18 ¢peBpaast 1926 r. mocranoBaenuneM IV Crezpa Coseros Kup-
TU3CKOM (Ka3axc1<0171) ABTOHOMHO! COLIMAAMCTHYIECKO COBETCKOM PECITyOAUKY IIPHHUMAETCS IepBast
Koucrurynus Kazaxckoit ACCP. Crrycrst 16 aet B 1936 1. o6pasyercst Kasaxckast coBeTcKast COLMaAUCTH-
geckasi pecrybanka. Bepxosusiit Coser Pecrrybanxu Kazaxcran — ITapaament Pecrrybauku Kasaxcran
16 aexabpst 1991 r. npursa nepssiit KoHcTHTyLHOHHDIA 3aK0H «O rOCyAQPCTBEHHOM HE3aBUCHMOCTH
Pecrry6auxu Kazaxcran» [17] 1 rocyAapcTBO CTaro pasBHBAaTbCS Ha CyBEpPEHHBIX HA4aAaX BCACACTBHUE
pacmapa Coroza CCP. Poccrst 06peAa He3aBUCHMOCTD B CBsI3U ¢ IpuHsTHeM 12 nrons 1990 r. Aexaapanuu
o rocyaapcrsenHom cyepenutere PCOCP [19] I Crespom Hapopsix perrytaros PCOCP. Takum o6pa-
30M, Ha CTAaHOBACHHE Ka3aXCTAaHCKOTO KOHCTUTYIIMOHAAM3MA ITOBAMSIAM U3MEHEHMS I'OCYAAPCTBEHHOTO
YCTPOJCTBA, IPOUCXOAUBIIKE B POCCHM M ADYTHX ITOCTCOBETCKHX FOCYAAPCTBAX.

KoncTurynuonnas pepopma 2020 r. B yacTu BHeCeHHs MacIITabHbIX n3MeHeHuit B KoHcTuTymio
P® 1993 r. BHECAQ CBOU KOPPEKTUBBI B OPMHUPOBAHUE EAUHO CHCTEMbI OPTAHOB ITyOAMYHOMN BAACTH. A
B 2022 1. 6b1AM BHeCeHbI cyLjecTBeHHbIe nompasku B Koncrurynuio Kazaxcrana 1995 r., koTopsie KOCHY-
AMCD B TOM YHCA€ M OPraHoB mybauunoit Baactu (IIpesupenTa, [lapaaMenTa, MECTHBIX HCITOAHHTEABHbIX
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OPTaHOB), B pe3yAbTaTe 6b1AU IPOBeAeHBI BBIOOPDI [Ipesnsenta Pecrry6anku Kasaxcran, AemyTaToB naar
ITapaamenra Pecrry6anxu Kasaxcra, MeCTHBIX [IPeACTABUTEABHBIX OPTAaHOB M AKMMOB HU30BOTO 3BEHA.

MarepnaAbl H METOADBI
B craTbe B KauecTBe MCTOYHUKOB UCIIOAb30BaHbI HOPMATHBHbIe IpaBoBble akThl Pecrrybanku Kasax-
cran u Poccuiickort Oepepanuy, pemeHis OpraHoB KOHCTHTYIIMOHHOTO KOHTPOAS, HAyYHAsI AUTEpaTypa
IO TeMe HCCAEAOBaHHUSA. MeTOAOAOTHYeCKYI0 OCHOBY COCTaBUAM {pOPMAABHO-IOPUAMYECKUI U CPaBHU-
TEABHO-IIPABOBOM METOADL

OCHOBHBIE IOAOYKEHHS

B Hauase HCCAEAOBAHHS XOTEAOCH OBI 0OPATHTD BHUMAHME, YTO IOHSATUS «OPraHbI IIyOAMYHOM BAA-
CTH> U «ITyOANYHAS BAACTD> HCIIOAB3YIOTCSI B KOHCTUTYIIMOHHOM 060poTe ToAbKO B Poccuiickoit epe-
PallK U BKAIOYAIOT B Ce0sl «OPraHbl FOCYAAPCTBEHHON BAACTH» U «<OPIaHBI MECTHOTO CaMOYIIpaBAe-
HUsT>. BCA@ACTBHM BBHINIEN3AOKEHHOTO OYAET MPOBEACH CPABHUTEABHO-TIPABOBOM AaHAAM3 AAHHDIX BHAOB
OPraHoB BAACTH C y4eToM cpopMHpOBaHHbIX B Pecrrybanke KazaxcTan opraHoB MECTHOrO rOCyAapCTBEH-
HOTO yIIPaBACHHSL.

ITosTanHas peaAnsanysa KOHCTUTYIIMOHHBIX pedpopM B Poccun u Kasaxcrane npuseaa k Tpacdop-
MAaIfMH ITyOAMYHOM BAACTH B 0O0OMX FOCYAAPCTBAX, HO IIPOLIECC CTAHOBACHHMS ObIA AOCTATOYHO AAMTEAD-
HBIM M CAOXKHBIM. [Ipy aTOM npuHIMaeMble KapAMHAAbBHbIE PelIeHMS Ha Pa3AMYHBIX 3TaIlaX KOHCTHUTY-
IIHOHHOTO PAa3BUTHS He BCEIAA CIIOCOOCTBOBAAM AOCTIDKEHHUIO )KEAAEMOTO PE3yATATa B CHAY PA3AMYHBIX
MOAUTHYECKHX, 9KOHOMUYECKHUX, COITHAAbHbIX, IPABOBBIX M T€OIIOAUTHIECKUX IIPHIHH.

B coBerckuit mepuop y4eHble IyOAMYHYIO BAACTh PACCMATPHBAAM KaK BAACTb [OCIIOACTBYIOILETO
KAACCa MCXOAS U3 UCTOPHUKO-MaTepHAAMCTHYeCKOTro Mmopxoad. C mepuopa 60-x rr. XX B. IIpH PaCKPBHITUH
COAEPIKAHHS IIOHATHS «BAACTD>» IOSBASIOTCS He3HAYHUTEAbHbIE AGMOKPATHIECKHE AKIIeHTbI, HO ITy0ANY-
Hasi BAAQCTD IIO-IIPEXXHEMY HMeeT TOCYAAPCTBEHHbIA XapakTep. CrcTeMa OpraHoB IIyOAMYHOM BAACTH
OTpHITAAA TIPUHIUII PA3ACACHHUS BAACTEH M MECTHOE CaMOyIIpaBA€HHe, IPUCYTCTBOBAAO YIIpaBACHHE Ha
mecrax. Baacrs mpunapaexxasa cucreme CoBeTos.

ITocae pacrrapa CCCP B3rasiabI oTeueCTBEHHbIX HCCAGAOBATEAEH IIOMEHSIAN PAaKyPC B CHAY KOPEHHBIX
U3MeHeHHIl IIOAUTHYECKO CUCTeMBL. B pesyabTaTe c$OopMHUpPOBAAKCH HOBbIE BO33PEHMS HA MECTO Opra-
HOB ITyOAMYHOM BAACTH, POAb OPTaHOB MECTHOT'O CAMOYIIPABACHHS, IIPHHIUII pasaeAeHus BAacTeit. Takum
06pasom, ecan Hauaso XX B. B Poccuu xapakTepusoBaaoch 60pb60#t 3a OrpaHHYeHKe BAACTH MOHAPXA, TO
B KOHIIe CTOAeTHS Ha9MHAETCS HOBBIH 9Tall COBEPIIeHCTBOBAHMU KOHCTHTYIIMOHHOM MOAEAU FOCYAAPCTBA
C 3aKpelAeHHeM IIPHITUIIA Pa3AeAeHHUs BAACTeH, BHeAPEHHeM IIPHHIIUIIA IIPAaBOBOTO TOCYAAPCTBa U Gop-
MUPOBaHHEM HOBOM CUCTEMBI [Ty OANYHO BAACTHL.

Tak, M.10. Ocranosud apryMeHTHPOBAHHO YTBEPXKAAET, YTO HA CTAHOBAGHHE Ka3aXCTaHCKOTO KOHC-
TUTYIJMOHAAU3MA IIOBAMSAU M3MEHEHHS I'OCYAAPCTBEHHOTO YCTPOMCTBA, IPOUCXOAMBIIME B Poccun u
APYTHX IOCTCOBeTCKUX rocyaapersax [ 10, ¢.133]. K.K. ANTXOXHH OTMeYaeT, 4TO «<IepUOA TPHALIATH-
AeTHero HesaBHCHMOro passutis Kasaxcrana crmoco6crBoBas GOPMHPOBAHMIO COOCTBEHHON KOHCTH-
TYLIHOHHOM AOKTPHHBI C Y4€TOM BbIPAOOTAHHBIX OCHOB KOHCTHTYLIMOHHOM MOAEAH, HOBBIX IIOAXOAOB K
IIOAMTHKO-TIPABOBOM 9BOAIOLIMH FOCYAQPCTBA U obmecTBa» [7, ¢. 94].

ITpu aTOM OAHO3HAYHAS TOYKA 3PEHHS Ha [IEPHOAU3AIMIO KOHCTUTYIIMOHHOTO Pa3BUTHUS y Ka3aXCTaH-
CKHUX y4eHBIX OTCYTCTBYET.

C mosunuu C.K. AMapbIKOBOM MOXXHO BBIAGAUTD ILATH IIEPUOAOB KOHCTHUTYIIMOHHOTO Pa3BHTHS
Kasaxcrana:

1) cTaHOBAEHMe HAell KOHCTHTYLIMOHAAU3MA ¢ Hadaaa XX B. (c omy6auxosanus npoekra Koncrury-
uu Aaam);

2) mepuoA cOBETCKO KOHCTUTYLIMOHHOI 3BoAtonuK KaszaxcraHa;

3) HepeXoAHDIil epuop (3M0Xa epecTpoikm);

4) coBpeMeHHDIi1 IIeproA (XapKTepeH CTPOMTEABCTBOM IIPaBOBOIT Ka3aXCTAHCKOM TOCYAAPCTBEHHOCTH);

S) HOBeINIl TepHOA KOHCTUTYLIMOHHOTO passutus Pecry6anku Kasaxcran [1, c. 182-183].

A.M. BaiimaxaHOBa yTBEP>KAAET, YTO MOKHO BBIAGAMTD TAK)Ke IIATh STAIIOB, HO IIPU STOM BBIACASIET
HIOATIEPHOABIL:
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«I. CraHOBA€HME KOHCTUTYLIHOHHOMN HA€OAOTHU CTOPOHHUKOB [IAPTHU “AAamr’;

II. CoBeTckwmit meproA, KOTOPBIA AGAUTCS Ha TIOA-TIEPHOABIL: 1) CTaHOBAEHHUE COBETCKOM PpOPMBI KOHC-
turynuonasusma (ot mocranosaerus BLIUK u CHK PCOCP ot 20 asrycra 1920 r.); 2) moamepuo,
coorsetcTBytomuii npoekry Koncrurynun KasACCP 1926 r. u Koncrurynuu KasCCP 1937 r.; 3) moa-
nepuop Kouncrurynuu KasCCP 1978 r;

II1. TTeproa 3aKkpenAeHUs TOCYAAPCTBEHHOTO CyBepeHuTeTa i HezaBrcumocTu Kasaxcrana, kotopsiit
AEAMTCS Ha ABa TIOATIEpHOAR: 1) IOAIIEPHOA, COOTBETCTBYIOIMI1 AEKAAPALIMH O FOCYAAPCTBEHHOM CyBe-
perurere KasCCP 1990 r; 2) moaneproa, coorBeTcTByromuit 3akoHy “O6 N3MeHEeHHH HanMeHOBAHMs
Kasaxcxoit CCP” ot 10 aexabpst 1991 1. u koHcTUTYIIMOHHOMY 3aKOHY “O roCcyAapCTBEHHON HE3ABHCH-
Mmocru Pecry6anku Kasaxcran” or 16 pexabps 1991 r;

IV. ITepuop Koucruryruu Pecrry6anku Kazaxcran 1993 r;

V. Ileprnop, Koncrurynuu Pecrry6anku Kasaxcran 1995 r. (Bratogaer 3akon PK “O BHecenun nsme-
HeHui1 1 poonoaHenuit B Koncrurynmio Pecry6auxu Kasaxcran” ot 7 oxrs6ps 1998 1.);

VI. CoBpeMeHHbII IeproA, KOTOPHIH HavaAcs 21 Mas 2007 r.» [2, c22|.

A.T. AmeyAoB, BbIAGASIS TIEPUOABI Pa3BUTHS, CBS3BIBAET MX C KOHCTUTYLIHOHHBIME HOPMATHBHBIMU
IPaBOBBIMH aKTaMH, B YACTHOCTH:

1) coBeTckuit epuop - mporpamma mapruu “Aaam” ot 21 Hos6ps 1917 r.; Aekaaparius npas TPyAs-
muxcst Kuprusckoit g,KasaXCKoﬁ) ACCP ort 6 oxrsi6pst 1920 r.; mpoekt Koncruryruu 1926 r.; Koncru-
tynuu KasCCP 1937, 1978 rr;

2) 3axon “O6 yupexaernn nocra Ipesnsenta KasCCP” ot 24 anipeas 1990 1., Aexaapanus “O rocy-
AapcrBenroM cyBeperurete KasaCCP” or 25 oxrs16pst 1990 r.;

3) 3akon “O6 usmenenun nammenosanust KasCCP” or 10 pexabps 1991 r., KOHCTHTYLMOHHDII
3akon “O rocypapcTBeHHOI He3aBUCHUMOCTH OT 16 Aekabpst 1991 r;

4) Koucrutyuus Pecrry6auxu Kasaxcran 1993 r.;

S) Koncrurynusa Pecriy6anxu Kasaxcran 1995 r;

6) 3axon Pecrry6auku Kazaxcran “O BHeceHUU U3MeHEHUIt 1 AOTIOAHEHMI B Koncrurynuro Pecry6-
amkn Kasaxcran” ot 7 oxrs6ps 1998 1. 8, c. 94].

Camo copepikaHye OHATHS «IyOAMYHAS BAACTh> BKAIOYAeT B Ce0sl XAPAKTEPUCTUKY 1y OAMIHBIX
BAACTHBIX OTHOmeHH#: «[ly6ananocTs (0T AaT. pyblicus — 06IeCTBEHHbII, TAACHBI, OTKPBITDII1) HeCeT
B cebe eMKoe copeprkanue. PaHee K ITyOAMYHOMY [TPaBy OTHOCHAH ITPEUMYIIIECTBEHHO BOIIPOCHI TOCYAAP-
CTBEHHOM BAACTH, OTHOIIEHHUS TPAKAAH U TOCYAAPCTBEHHON aAMUHHCTPAIIMM, @ B HACTOSIIMI IIepHOA
BpeMeHH IyOAMYHOE IIPABO OXBATHIBAET U APYTHE CPephl, B TOM YUCAE MECTHOE CAMOYIIPABACHHE, KOTO-
pO€ HepeAKO XapaKTepU3yeTCs KaK “MyHULMIIAAbHAS Ty OANMHAs BAACTD > [, ¢. 401].

ITpu aTOM IOHATHE «ITyOAMYHAS BAACTb>» BCTpedaAoch elre B 1884 r. B usBecTHOM Tpyae @. JHreanca
KaK IIPU3HAK TOCYAAPCTBA: «YIPEXAeHHUe Iy OAIHOM BAACTH, KOTOPAsI y>Ke He COBIIAAAET C HaCeAeHHeM >
(14, c. 170]. Takum 06pasom, MOKHO KOHCTaTHPOBATh, 4TO B MAPKCUCTCKO# (KAACCOBOIT) Teopuu ITy 6ANY-
Hasl BAACTb CBSI3aHA C BO3HUKHOBEHUEM I'OCYAAPCTBA. APYyroi MO3HIMH OBITh B He MOTAO B TOT IIEPUOA,
TaK KaK FOCYAAPCTBO OBIAO EAMHCTBEHHBIM ITyOANYHO-IIPABOBBIM OOpasoBanueM. Ee nmpupep:xuBaance B
HOCAEAYIOIIEM U OTeYeCTBEHHbIE y4eHble. [Ipi 9TOM 0TOXAECTBACHHE FOCYAAPCTBEHHOM U IIy OAMYHOM
BAACTH AOATO€ BpeMsI He IIOABEPraAOCh KPUTHKE.

Kak BepHo 3ameTna B.E. YnpxuH, mpo6AeMBI pasAMYHIL I[yOANIHOF U TOCYAQPCTBEHHO BAACTH MAAO
HHTepPeCOBAaAH IOPHUCTOB. B pycckuii sI3BIK CAOBOCOUETAHHE <ITyOAMYHASI BAACTb> BOIIAO B €AMHCTBEH-
HOM 3HAYeHNN — KaK FOCYAAPCTBeHHas BAAcTb [ 13, c. 6]. ITocae MOSBACHHS HHCTUTYTa MECTHOTO CaMO-
yIIpaBAEHHS AQHHOE ITOHSTHE CTAAO UCIIOAB30BATHCS Yallle, YTO PACIIMPUAO €r0 3HAYeHHeE.

Tak, B HayKe KOHCTUTYLIMOHHOTO IIpaBa CGOPMHUPOBAAKCH CACAYIOLINE IIOAXOABI K IIOHSTHIO BAACTH:
«BAACTb KaK BOAEBOE COLIMAABHOE OTHOIIEHHUE, XapaKTep KOTOPOro 00yCAOBAEH AOMUHHUPYIOIIe BOA€TT
OAHOI1 U3 CTOPOH AaHHOTO B3anMoaeiicTeus (M. BaiiTun); BAacTb Kak Heo6x0AMMast PyHKIHS AO6OTO
KOAAEKTHBA I10 PyKOBOACTBY CBOMM YA€HAMHU AAS HAAOKUBAHUSA COBMecTHOI pesteaprocTH (FO.A. Tuxo-
MHPOB); BAACTb KaK CIIOCOOHOCTb HHAMBHAR, TPYTIIBI AUGO BCEro 061iecTBa OAYHHSATD CBOEH BOA€ IIOBe-
AeHHe U AesTeAbHOCTD Atopeit (O.M. Bypaanxwuit)» [3, c. 83-84].

B Hacrosimee BpeMsl B HayKe KOHCTHTYLIOHHOIO IIPaBa BBIPAOOTAHO HECKOABKO AOKTPHHAABHBIX
HIOAXOAOB K OIIPEACACHUIO Iy OAMYHOM BAACTH, YTO TOBOPHT 00 OTCYTCTBHHU €AVHCTBA MHEHUI M [IO3UIINI
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B IIOHMMAHUH IIPUPOABI U CYIHOCTH AQHHOTO SIBA€HUSI: TIEPBBI CBSI3AH C TeM, YTO ITyOAMYHAs U 00Ire-
CTBeHHAsI BAACTDb IIPU3HAIOTCS TOXAECTBEHHBIMHU KaTeTOPHSAMH; BTOPOM IIOAXOA TOBOPUT O CHHOHHMHY-
HOCTH ITyOANYHOM BAACTU C FOCYAQPCTBEHHOMN U IOAUTHYECKOM; COTAACHO TPETheMY IIOAXOAY obmjec-
TBEHHAs U Iy OAMYHAS BAACTD — 9TO OTAEABHbIE (OPMbI HAPOAOBAACTHL.

BosHuKaeT BOIPOC O TOXXAECTBEHHOCTH IIyOAMYHOM ¥ OOIeCTBEHHOMN BAACTH IIOCA€ BHECEHHS
nonpasok B Korcrurymio PO. B pamkax AQHHOTO HCCAGAOBAHHS ITyOAMYHAS BAACTD OAHO3HAYHO He
OTOXAECTBASIETCS C TOCYAAPCTBEHHOM 1 O0IIleCTBEHHOIA.

MosxHo coraacutbcs ¢ yrepskpeHueM I1.A. MunakoBa, uro «mnocae npusstus Koncruryrnmun PO
TePMUH “IlyOAMYHASI BAACTD CTAA YHOTPeOASTHCS B Ka4eCTBE POAOBOTO, 000OIIAOIEro MOHSTHSL, 00be-
AHHSIOIIETO IIOHATHS “TOCyAapcTBeHHas BaacTb PD”, “rocyaapcrsenHas Baacts cyopekToB PO” u “mecr-
Hoe camoytpasaeHue > (9, ¢. 5]. [Ipu 9TOM He yIHTbIBaeTCS BAACTD MHOTOHAIIMOHAABHOTO HAPOAQ POC-
CHICKOTO IOCYAApPCTBa, peaAu3yeMas Ha BCeX TPeX YPOBHAX Yepe3 pa3AMJHbIe HHCTUTYTHL

BriepBble TepMHH «ITyOAMYHAs BAACTb» B Poccuiickoit Pepeparnun 6bIA BBEACH B KOHCTHTYI[HOH-
Ho-npaBoBoit 06opoT Korcturynuonusiv Cyaom PO B 1995 1. 0cobsiMu MueHIsIMEU cyabd B.O. Ayun-
Ha, KOTOPBII BRICKA3aA CAEAYIOLIYIO IIO3ULHIO: «I109TOMY IIOIBITKA BRIATH Ha OOIIEIIPaBOBOM IPUHIIAIL
« »

paspelIeHo Bce, YTO He 3aIpeljeHO 3aKOHOM HeKOPPEKTHA, BO-IIEPBBIX, B CBSI3U C HEAOITYCTHMOCTBIO
PAaCIpOCTpaHEeHHsI AAHHOTO IIPUHIIUIA Ha Cpepy AeHCTBHUS IIyOAMYHO BAACTH, BO-BTOPBIX, 9TO O3HAYa-
A0 6b1 HapeaeHMe TTpesupeHTa AMCKPEITMOHHBIMY [IOAHOMOYMSMHE, IIPABOM IIPHHUMATD aKThl U COBep-
IIATh AEHCTBUS, PYKOBOACTBYSICh TOABKO YCMOTPEHHEM, 11eAeCOOOPA3HOCTDIO, A He 3aKOHOM>; U CYAbH
B.C. D63eeBa: «B nmpaBoBOM rocysapcTBe C IPUCYIIHM €My Pa3AeACHHEM BAACTEH He MOXeT ObITh aKTOB
IyOAMYHOM BAACTH, U3BSTHIX M3-II0A CYA€OHOro KOHTpOAs. KOHCTHTYLHMOHHAS OTBETCTBEHHOCTH 3a
BBIIIOAHEHHE AKTOB ITyOAMYHON BAAQCTH He MOXKET BO3AAraThCsl HA HEIIOCPEACTBEHHOIO HCIIOAHUTEAS >
[24]. B aabHefimeM OpraH KOHCTUTYLJMOHHOTO KOHTPOAS B CBOUX IOCTAHOBACHHSIX HEOAHOKPATHO
HCIIOAB30BaA PACCMATPUBAEMYIO KaTeTOPHIO B PAa3ANYHBIX CMBICAOBBIX KOHCTPYKIJUSX.

OpraH KOHCTUTYIJMOHHOTO KOHTPOASI IIPU3HAET, YTO IPAXKAAHE SABASIOTCS CYODEKTOM, OCYILIeCTBAS-
IOIIMM ITyOAMYHYIO BAACTD. B cBoem mocranoBaeruu ot 30.11.2000 N 15-IT Koncruryrmonssiit Cya P,
ccpirasgch Ha 1. 3 (4. 2) u 12 Koncrurynun PO koHCTaTHpYeT, 4TO MECTHOE CAMOYIIPaBAEHHE SBASETCS
Heo6X0ANMO¥ pOPMOIT OCYIIeCTBACHNS BAACTH HAPOAA U COCTABASIET OAHY M3 OCHOB KOHCTHTYLIHOHHOTO
crpost Poccuiickoit ®epepanun. ITo empicay cr. 32 (4. 2), 130-132 Koncrurynmu PO, «rpaxaane uMmeior
IPaBO Ha y4aCTHe — HEMOCPEACTBEHHO HAM Yepe3 CBOHX IIPEACTABUTEACH — B OCYIeCTBACHUH ITyOAMY-
HOJ BAACTH B PAMKaX MYHHULIUIIAABHOTO 00pa3oBaHusi>. [Ipy 9TOM aKijeHTHpyeTCsl BHUMaHHe Ha TOM, YTO
9TO IPABO BOSHUKAET Y IPAXAAH MYHHIUIIAABHOTO 0bpasoBanmsi «Ha ocHoBanuu Koncrurynun PO n
3aKOHA, 2 He HA OCHOBaHNH BOAEU3bSBACHHS HACEACHNS] MyHULMITAABHOTO 06pasoBanusi> [22].

Koncrurynuonnsiit Cys PO meprosudecku BHICKa3blBaA CBO€ MHEHHe O I[yOAMYHON BAACTH, ee
CTPYKTYpe, YPOBHSX, 4TO IO3BOASET CACAATH BBIBOA O ee IPU3HAHMHU B PAMKaX AeHCTBYIOIIeN KOHCTHU-
TYIIMOHHOM MOAEAH, C OAHOM CTOPOHBI, U UMeIOIIleficsl HeOIPeAeACHHOCTH B IIOHUMAHKH 3TOTO BOIIPO-
ca — c apyro#i. Ilpu aToM cys HEOAHOKpPAaTHO MOAYEPKHBAA, YTO MECTHOE CaMOyIpaBACHHEe OTHOCHTCS
K ITyOANYHOM BAACTH, & OPraHBl MECTHOTO CaMOYIIPABAEHHS SIBASIFOTCS OpPraHAMU ITyGAMYHOM BAACTH.
CAepOBaTeABHO, [IOHATHE «ITYOAUYHASI BAACTh>» CTAAd OOBEAUHSIONIUM AASL TOCYAQPCTBEHHOM U MYHU-
LIUIIAABHOM BAACTeHl U OOYCAOBAHBAIOIINM HEOOXOAUMOCTb UX B3aUMOAEHCTBIS IIPH PelIeHNH 3aAA4 B
HHTepecax HaCeAeHHS.

Ocoboe MecTo HOpMaTHBHBIX ITocTaHOBAeHUH KoHcTuTyrmonHoro Cosera B HepapXHH HOPMATHB-
HBIX IIPABOBBIX AKTOB M3HAYAABHO OBIAO onpepeaeHo 3akoHoM Pecrybanxu Kasaxcran ot 24 Mapta 1998 .
N2 213-1 «O HOpPMATHBHBIX IPAaBOBBIX aKTaX> [ 25 ], B HeM BOCIIPOM3BOAMAACH U KoMieTeHIus KoHCTHTY-
nuonnoro CoBeTa 1o oduHasbHOMY ToAKoBaHuio Hopm Koncrurynuu (cr. 45) [10, c.124]. ITocae yrpa-
ThI IOPUAMYECKOI CHABI BbIIIEHA3BAHHOIO HOPMATHUBHOI'O IIPABOBOIO AKTAa AAHHBIA ACIEKT CTAA PeryAH-
poBarbcs crarbeit S 3akoHa Pecrrybauku Kasaxcran ot 06 ampeast 2016 1. N2 480-V «O npaBoBbIx akTax>
[18]. Korcrurynuonnsrit Coser Pecrry6anku Kazaxcras B CBOMX HOPMaTUBHbIX pelIeHUSIX He yIIOTPeOAsiA
KATeTOPHIO «IIyOAMYHASI BAACTD>>, IIPU 9TOM FOBOPHA O «ITyGAMYHO-TIPABOBBIX 3AA9aX CYACOHOM BAACTH »
[11, c.255], «0 eAUHCTBE TOCYAAPCTBEHHOI BAACTH H €€ Pa3AeAeHHH Ha BeTBU> | 11, ¢. 351], «eAnHCTBeH-
HBIM MICTOYHMKOM FOCYARPCTBEHHOI BAACTH siBAsteTcs Hapoa Kasaxcrama» [11, . 372].
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B 2022 r., coraacao Hopmam Koncturynuu Pecybanxu Kaszaxcran 1995 r. u Koncrurymonsoro
3akoHa Pecrry6anku Kasaxcran or 05.11.2022 Ne 153-VII «O Koucrurynuonnom Cyae Pecrry6ankn
Kasaxcran» 60b1a co3pan Korcturynuonnsiit Cya, SIBASIIOIIUICS IPaBoOIpeeMHIKOM KOHCTHTYLIHOHHO-
ro CoBeTa, KOTOpBIIl B CBOMX PeIIeHHSX II0Ka He pacCMATPHBAA BOIIPOCH OQHIIMAABHOTO TOAKOBaHH
KOHCTUTYIJMOHHBIX HOPM O ITy0AnuHOI BaacTy. I1pu aTom B HopMarusHOM mocranosaerHun Koncrury-
uuonHoro Cyaa Pecry6anku Kazaxcran ot 29 mast 2024 ropa Ne 45-HIT [20] ynotpe6asieTcs Kareropus
«TOCYAQPCTBEHHAS BAACTD>.

IoHsaTHE «ITyOANYHAS BAACTb> 3aKPEIIASIAOCH M HCIIOAB30BAAOCH B peACPAABHBIX HOPMATHBHbIX IIPa-
BOBBIX aKTaxX ellje A0 BHeceHs u3MeHeHu B Koncturynuio PO:

- cr. 317, 325, 328, 336, 336.2, 336.9, 353 Koaexca Toprosoro Mopermnaasauusi PQ;

- Ykas IIpesuperta PO ot 15.10.1999 Ne 1370 «O6 yrBepsxaeHnu OCHOBHBIX IIOAOKEHHI TOCYAP-
CTBEHHOI IIOAUTHKHU B 0OAACTH PasBUTHS MECTHOTO caMoympasaeHus B Poccuiickoit Oepepariim>;

— ITocranoBaenue ITpasureapcTsa PO or 18.05.2016 N 445 «O6 yTBep>KACHHU FOCYAAPCTBEHHOM
nporpammbl Poccuiickoit Qepepanun “PasButne peaepaTHBHBIX OTHOIIEHHI H CO3AAHUE YCAOBUE AASK
9(PpeKTUBHOTO 1 OTBETCTBEHHOT'O YIIPABACHHS PETHOHAABHBIMU 1 MyHUIUIIAABHBIMU GHHAHCAME > ;

- cr. 1, 3, 13 OepepasbHOro KOHCTUTYLIMOHHOrO 3aKkoHA oT 06.11.2020 N2 4-OK3 «O Ilpasureas-
crBe Poccuiickoit Qepeparum>;

- cT. 11 PepeparbHOro KOHCTHTYITMOHHOTO 3aKkoHa 0T 21.07.1994 Ne 1-OK3 «O Koncrurynmonsom
Cyae Poccuiickoit Oepeparn>;

— ct. 2 Pepepanbroro 3akona or 22.12.2020 N© 437-03 «O dpepepassHoit Teppuropun “Cupuyc”s;

- cT. 26, 37, 60 ®epepaabroro 3axona ot 12.06.2002 N 67-03 «O6 0CHOBHBIX rapaHTHAX H30Upa-
TeABHBIX IIPaB 1 [TPaBa Ha yyacTHe B pedpepeHAyMe rpaxaal Poccurickoit Gepeparm>;

- ct. 15.3 ®epepassroro 3akona or 27.07.2006 N° 149-03 «O6 nndopmarinm, HHPOPMAIUOHHBIX
TEXHOAOTHSX U O 3aIUTe HHPOPMAIIUH> ;

— Yxas Ipesupenta PO or 04.01.2021 Ne 12 «O6 yrBepsxpennn ITopsiaka AEFICTBHI OPraHOB IIy0-
AWYHOH BAACTHU IO TIPEAYTIPEKACHHIO YIPO3bl BOSHUKHOBEHHUS YPE3BBIYANHBIX CHTYAI[UH, CBA3aHHBIX C
3aHOCOM Ha TeppuTopuio Poccuiickoit Oepeparnum u pacpocTpaHeHneM Ha Teppuropun Poccniickoit
Depeparyu onacHbIX HHPEKI[OHHBIX 320 0A€BAHHUI > ;

— Pacniopsvxenne IlpaBureascta PO or 30.04.2020 Ne 1184-p «O6 yTBepKAeHHH [IAAHA MEPOIIPHS-
THH II0 ONITUMH3AIUK PeryAPOBAaHHUS Ha GpeaepasbHOM YPOBHE IOAHOMOYHI OPIaHOB FOCYAAPCTBEHHOM
BAacTH cy6pexToB Poccuiickoit Pepeparimm>.

IMocae mpunsTus monpasok B KoncTurynuio PO TepMun «ImybAMYHAasS BAACTb> CTaA H0A€e aKTHBHO
HCITOAB30BAThCS KK B 3aKOHAX, TaK U B TOA3AKOHHBIX akTaX. OAHAKO CO3AA€TCs OIyINeHHe, YTO paspa-
0OTYMKK HOPM IIPaBa, UCIIOAB3YIOLINE TEPMUH «ITyOAUYHASI BAACTD>», BKAAABIBAIOT B HETO Pa3AHYHBIN
COAEPIKATEABHbIM ACIIEKT (B OAHOM CAy4Yae — TOCYAAPCTBEHHbBIE OPTaHbl U OPraHbl MECTHOTO CAMOYIIPaB-
A€HHSl, B APYTOM — CHCTeMa YIPaBACHHS OOIIECTBEHHBIMU AEAAMH), UTO SBASIETCS. CAEACTBHEM OTCYT-
CTBHSI OOIIETPU3HAHHOM AeQUHHIINM.

Tem ne Menee, B Koncrurynuu PO paxe mocae mompasok 2020 r. He 6b1Aa 3aKpernAeHa AeQUHUIIML
«ITyOANYHASI BAACTD >, XOTs C.A. ABaKbsIH [IPEAAATAA AATD OIIPEACACHUE ITyOAMYHON BAACTH U BHECTH €0
B cT. 70-1 Koncruryruu PO kak pomoanenue ra. 3. Ha 3aceparnu pabodest IpyIIIsI OH 0O3BYYHA TAKYIO
nomnpasky: «Ha Bceit Teppuropun Poccuiickoit Pepeparn 0becrieurBaioTCsl BEPXOBEHCTBO U 00s13a-
TEABHOCTD PelIeHH ITyOAMYHON BAACTU KK BAACTH MHOTOHALJOHAABHOTO Hapoaa Poccun. ITybaudmnyro
BAACTb OCYIIECTBASIIOT peAepPaAbHASI TOCYAAPCTBEHHASI BAACTD, FOCYAAPCTBEHHAsSI BAACTD CyObekTOB PP
U MECTHOE CaMOYIIpaBA€HHUe IIPU COACHCTBHIHU U IIOA KOHTPOAEM HHCTUTYTOB IPAKAAHCKOTO 00IecTBa >
[4].. Takoil TeKcT, IO MHEHMIO ABTOpA MOTPABKH, <AAeT OIPeACACHHUE [y OAMYHON BAACTH, yCTAHABAMBAET
00513aTEABHOCTD €€ PelleHH I, YKa3blBaeT Ha EAHHCTBO ee TEPPHUTOPHAABHOIO IPOCTPAHCTBA U YPOBHU
ocymecTBACHUS. BaXKHBIM TaKoKe ... SBASETCS YXOA OT IIOIbITOK BBIPA3UTH ITyOAUIHYIO BAACTD KAK BAACTD
opraHos. Eme 0OAHUM AOCTOMHCTBOM 3TOTO OIIPEACACHHS SBASETCS OIPEACACHHE POAU IPAXXAAHCKOTO
06IecTBa B OCYIeCTBAEHUH My6AMYHOM BAacTH>» [ 12, c.11-12]..

B Koucrurynuu PO 1993 r. u Koncruryruu Pecrybanku Kazaxcran 1995 1. uMeroTcst Kak o6miue,
TaK M Pa3AUYHbIE ACIIEKTHI B OPraHU3aLHU 1 $OPMUPOBAHUHY [Ty OANIHOM BAACTH. XOTEAOCH OB 06paTHTD
BHHMAHHUe, YTO IIpHU OOIIIeil B AAHHBIX TOCYAAPCTBAX pecITyOANKaHCKo GpopMe npasaeHns B Koncrurynuu
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KasaxcraHa ykasaHo, 4TO OHa IIPE3UAEHTCKAs, a B POCCHICKOI OTCYTCTBYeT IpsIMOe 3aKperaeHue (mpe-
3MAEHTCKasl, IAPAAMEHTCKasl MAM cMelnaHHas1). Ho MCTOYHMKOM BAACTH B 06OMX TOCYAAPCTBAX BBICTY-
[aeT HapOA. SHAYMMBIM OTAUYMEM B TOXXe BpeMs sSIBAIeTCs TO, uTo B KoncruTynun Pecrrybanku Kazax-
CTaH OTCYTCTBYeT 3aKpelAeHre IPHHIIUIA eAMHON CHCTEMBI ITyOANYHOM BAACTH U IIOHSTHE <IIyOAMTHAS
BAACTb> B TeKcTe He yroTpebasiercst. ITpu atom Koncrurynus Kaszaxcrana B 1.4 cr. 3 3aKkpernasieT IMEHHO
«EAMHCTBO TOCYAAPCTBEHHOMN BAACTH> [ 16] 63 ydeTa MECTHOTO caMOYIIPaBA€HHS], KOTOPOE H3HAYAAD-
HO OCHOBAHO HA TOCYAAPCTBEHHOM IleAocTHOCTH Pecrrybanku KasaxcTaH, pasrpaHHYeHHU IIPeAMETOB
BEeAEHIS] M IOAHOMOYHI MEXAY TOCYAQPCTBEHHBIMU OpTaHAMH M OPTaHAMH MECTHOTO TOCYAAPCTBEHHOTO
YTIpaBAEHHMS, @ TAKXKe EAMHCTBE CHCTeMBI TOCYAAPCTBEHHOM BAACTH. B pemeHmsax oprana KOHCTUTYIIMOH-
HOT'O KOHTPOASI B TOM YHCAE FOBOPHUTCS O @AHMHCTBE TOCYAAPCTBeHHOM BAacTU. Hampumep: «Bce Bompocsr
B3aUMOAEHCTBHUS 3aKOHOAATEABHOM U MCIIOAHUTEABHOM BeTBell BAACTHU IIPeAyCMOTpeHbl HopMaMu KoH-
CTUTYIIMHU U PeNIAl0TCS MU CAMUMH C KCIIOAb30BaHHEM KOHCTHTYIIMOHHBIX IOAHOMOYHI B PAMKAX COTAQ-
CHTEAbHBIX IIPOLIEAYP, HAM e C ydacTueM IIpesupenTa PecrryOAMKY — rapaHTa eAMHCTBA TOCYAAPCTBEH-
HOM BAacTH, He3bibaeMocTn KOHCTHTYLHH, 00eCHeYMBaIOIIero COTAACOBAaHHOE (YHKIHOHHPOBAaHUE
Bcex BeTBelt BaacTH (crarbs 40 Koncruryuuu Pecry6anxu» [11, c. 129], «puMeHHTEABHO K IPeAMeTY
paccMaTpHBaeMOro obpaleHIs OCHOBOIIOAATAIOMIMMU TOAOXKeHISIMU KOHCTUTYIHY B 3aKOHOAATEABHOM
AesiteabHOCTH ITapAameHTa SIBASIIOTCS Takke HOpMbI 06 yTBepskaeHur KasaxcraHa AeMOKpaTHyecKuM,
CBETCKUM, IIPAaBOBBIM M COIJMAABHBIM T'OCYAAPCTBOM, BRICIIMMU II€HHOCTSAMHI KOTOPOTO SBASIOTCS 4eAO-
BEK, ero >KM3Hb, [IPaBa U CBOOOABL; 00 YHUTApHOM FOCYAAPCTBE C IPE3UACHTCKOM GOPMOIL TpaBAEHHUS; O
COOTHOIIEHUH HAPOAHOTO U TOCYAAPCTBEHHOTO CYBEPEHHTETOB; O EAUHCTBE TOCYAAPCTBEHHOM BAACTH U
ee paspeAeHMH Ha BeTBu> [11, c. 351].

B oranune or Poccun B Pecrrybanke Kasaxcran AefiCTByeT MeCTHOe TOCYAAPCTBEHHOE YIIPaBAEHHE
COBMECTHO C MECTHbBIM CaMOyIIpaBAeHHeM. TakuM 06pa3oM, 4acTb FOCYAAPCTBEHHBIX IOAHOMOYHIL IIepe-
AAaHA MEeCTHBIM OopraHaM BaacTH. Ho ecau roBoputs o TeHAeHIIAX B Poccuu, He HCKAIOYAeTCs [TOSBACHUE
MOAEAH, TAe OYAET IIPUCYTCTBOBATH KAK MECTHOE CAMOYIIPABAEHHE, TAK M MECTHOE YIIPaBACHHE,

O noHATHM «yPOBHU IyOAMYHOM BaacTH» B Poccuiickoit Qepepanuy BrepBble YIOMHHAET OPraH
KOHCTHTYLMOHHOTO KOHTPOAS B cBOeM MocraHoBAeHuu oT 10.06.1998 Ne 17-IT [23]. HasHauenue kax-
AOTO YPOBHS ITy GAMYHOMN BAACTH — MYHHUIIMIIAABHOTO H FOCYARPCTBEHHOTO ($peAepaAbHOTO U perHOHAAD-
HOT0), COCTOUT B TOM, YTO, BO-TIepPBbIX, 002 YPOBHS OCYIIECTBASIOT BAACTb HAPOAR, BCAGACTBHE Y€ro Opra-
HbI BAACTU AOAKHBI A€HICTBOBATD BO 0AAr0 IPAKAAH; BO-BTOPBIX, ¥ KAXKAOTO YPOBHS CBOSI HHIIA, KOTOPYIO
OH 3aHMMAeT 32 CYeT 3AKOHOAATEABHO 3aKPeIIAeHHBIX TOAHOMOYHIL Ha OIIPEACACHHOM TeppuTOpHH (epe-
paabusrit — Poccuiickas Qepeparins, pernoHaabHeI — cy6bekTsl Poccuiickoit Qepepariyi, MyHULUITAAD-
HbIil — MyHHI[UTIAAbHbIE 06Pa3oBaHus).

C nos3unuu opraHa KOHCTUTYLIMOHHOTO KOHTPOASL «EAMHCTBO CHCTEMbI ITyOAMYHON BAACTH — 9TO
QYHKIMOHAABHOE €AMHCTBO, He HCKAIOYAlollee OPTaHHM3ALMOHHOE B3aHMOAEHCTBHE I'OCYAAPCTBEHHbIX
OPTaHOB U OPraHOB MECTHOTO CAMOYIIPAaBACHHS IPH PelleHHH 3aAaY Ha COOTBETCTBYIOMIeH TeppUTO-
pun> [21]. Tlpu aTom cobaroaaercs ct. 12 Koncrurynuu PO.

AASL ySICHEHHSI COASPIKAHMS OHATUS «ITyOAMYHAS BAACTD>» HEOOXOAUMO PACKpPBITh €0 COCTABASIO-
IMe YaCTH — «BAACTb>» U «II[yOAMYHOCTB>, & 3aT€M PACCMOTPETb UX B COBOKYIIHOCTH, OIIPEACAUB TAKIe
HX 0COOEHHOCTH KaK eAUHCTBO M CHCTEMHOCTb.

EAHHCTBO — 3TO CBOMCTBO CHCTEMBI ITyOAUYHO BAACTH, BHIPXKAIOIeeCsl B COTAACOBAHHOM B3aUMO-
AeficTBHU U GYHKIMOHNPOBAHUM BCEX OPraHOB IIyOAMYHOM BAACTH B IIPEACAAX CBOEF KOMITETEHIIUY U B
PaMKax, IIPeAyCMOTPEHHBIX 3aKOHOAATeALCTBOM. OHO MPOSIBASIETCSI B pOPMUPOBAHIU OPTaHOB ITyOAMY-
HOM BAACTH, B3aUMOOTHOIIEHHAX MEXAY YPOBHSIMH, KaK IO BEPTHUKAAH, TAK H ITO TOPU30HTaAN. C OpAHOM
CTOPOHBI, CYILIIeCTBYIOT HePa3phIBHASI CBSI3b 9A€MEHTOB CHCTEMBI U MIX OIIPEAEACHHAS OOIHOCTD, KOTOPAs
OCHOBBIBAETCSI Ha EAMHBIX LIEASIX U LEHHOCTSIX, CBSI3AHHbBIX C HHTEPeCAMHU YeAOBeKa M 00IecTBa U CTO-
SIIMX BO rAaBe yraa. Ho ¢ Apyroit cTOpOHBI IPUCYTCTBYIOT aBTOHOMHOCTD M 060CObOAeHIe 2AeMeHTOB
CHCTEMBI, TO3BOASIIOIIVE OCYIIECTBAATD B3AUMOACHCTBYE.

Taxum 06pasom, cGOpMUPOBATH EAUHYIO CHCTEMY ITyOAMYHOM BAACTH C HO3MIMK POCCHIACKHX 3aKO-
HOAATeAeH IMO3BOASIIOT CAeayIomue 3akpenseHHbIe B KoncruTynuu PO moAoskeHuss HOpM IpaBa:

)— MHTErpalj|is OPTaHOB MECTHOTO CAMOYTIPAaBAGHHS B eAHHYIO CHCTeMy My6AmuHoi Baactu (4. 3 cT.
132);
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— 3aKpeIlAeHHe HHOM MOAEAH B3AUMOAEHCTBUS (peAepAAbHBIX OPTaHOB ITyOANYHOM BAACTH;

— ¢uxcuponanue B cT. 80 Koncrurynun PP mosoxkeHHs 0 rapaHTHPOBaHUM TAABOH I'OCYAApPCTBa
€AMHCTBA ITyOANYHON BAACTH ITyTeM OOecIiedeHHs] COTAACOBAHHOTO (YHKI[IOHHPOBAHIUS U B3aHMOAEL-
CTBHSI OPTAHOB ITyOAUIHON BAAQCTH;

— popmuposanue ITpesuperTom PO AAst obecredeHust COrAACOBAHHOTO (YHKITMOHUPOBAHMS U B3a-
HMOAEHCTBUS OPTaHOB ITyOAMYHOM BAACTH, OIIPEACACHHSI OCHOBHbIX HAIIPABACHUII BHYTPEHHe! U BHEII-
Hell IOAUTUKY POCCHH M IIPHOPHUTETHBIX HAIIPABACHUE COIMAABHO-9KOHOMIYIECKOTO Pa3BUTHSA FOCYAApP-
crBa Tocypapcrsennoro Cosera PO[15] (1. «e.5» cr. 83 Koncturynuu P®), B cocTas, KOTOpOro 6yayT
BKAIOYEHbI BBICIIFIE AOAKHOCTHBIE AHIIA CyObekTOB PO U peACTaBUTEAN MECTHOTO CAMOYIIPABAEHMS, YTO
MIO3BOAMT UM IPHHUMATD YIACTHE B IPHHITHU O0IedpeAePaAbHbIX pelleHHIl.

3akarouenne

ITosHaHue mpoljecca 3aKOHOMEPHOTO M3MeHEHHUs! ITyOAMYHON BAACTH CIIOCOOCTBYeT KaveCTBEHHO-
MY INOHHMAaHHIO BHYTPEHHETO COACPIKAaHHS IOCYAAPCTBEHHBIX U IIPABOBBIX HBAeHHﬁ, IIPOHCXOASIINX B
COBpPEMEHHBIX FOCYAAPCTBAX B YCAOBHAX MEHSIONIEHCS IeOTIOAUTHYECKOM CHTYAIIHHL.

Wzy4enne ocobeHHOCTel pOPMHUPOBAHIIS 1 OPTAaHU3ALINK OPrAHOB Iy OAMYHOM BAACTH B PeciryOanke
Kasaxcran u Poccuiickoit Qepepariuu npeacTaBaseT HHTEPeC BCAEACTBUE COTPYAHHYECTBA AAHHBIX FOCY-
AQpCTB II0 pa3AMYHbIM HaIIPAaBACHHAM B 9KOHOMUKE U TIOAUTHKE. YUUTbIBAsL, YTO eAMHCTBEHHbIM HCTOYHU-
KOM BAAQCTH B AQHHBIX TOCYAQPCTBAX SIBASIETCS HAPOA, PELIIeHHSI OPraHOB BAACTH AOAYKHBI CIIOCOOCTBOBATD
3alUTe er0 HHTEPECOB, COOTBETCTBEHHO AASI 9TOTO B TOCYAAPCTBE AOAXKHA OBITH copMHUpOBaHA IPdek-
THUBHASI MOAEAD CHCTEMBI OPraHOB Ty OAMYHOM BAACTH.

B pesyabraTe IpOBOAUMBIX KOHCTHTYLHOHHBIX pedopm B Poccuu n Kaszaxcrase 6b1a ycuaeH craryc
IapAaMeHTa B 0OOMX TOCyAQpCTBaX, U3MEHEH CTaTyC TAABbI TOCYAAPCTBA, 0Opa3oBaH 0COOBII MEXaHHU3M
CHCTEMBI CAEPIKeK M IPOTHBOBECOB B Pe3yAbTaTe IlepepaclpeAeAeHHUs IIOAHOMOoUHi Mexay Ilpesupen-
ToM, ITapaamenTom u ITpaButeancrBom. CMelaHHast H36UpaTeAbHAS CHCTEMA HUCIIOAB3YeTCS AAS $op-
muposanus Kak Iocysapcrsennon Aymer Poccutickoit Oepepanum, Tak 1 Maxuanca IlapaamenTa Pecry-
6auxu Kasaxcran. B pesyabraTe y mapAaMeHTOB IIOSBUAKCH AOTIOAHHTEAbHbIE KOHTPOAbHBIE QYHKIHH.

MecTo opraHoB MECTHOI'O CAMOYIIPABACHHS B TOCYAAPCTBEHHON MOAEAH C OAHOH CTOPOHBI OTAH-
gaercs, Tak B Poccuiickoit Pepeparmu Ha ocHoBanuu Koncruryimu PO oHM BXOAST B €AUHYIO CHCTEMY
my6AmuHO# BAacTH, a B Koncrurynuu Pecy6anku Kazaxcras Takas $OpMyAHpOBKa OTCYTCTBYET, B TO JKe
BpeMsi B 00OMX FOCYAQPCTBAX MECTHOE CaMOYIIPABACHHE IIPU3HAETCS M 00eCIeurnBaeT CAMOCTOSITEABHOE
pelneHe HaceAeHHeM BOIIPOCOB MECTHOTO 3HadeHHs. MecTHOe rocypapcTBeHHOe yrpaBaeHre B Poccun
OTCYTCTBYeT.

CpaBHUTEABHO-IIPABOBOI aHAAU3 [TOKA3aA, YTO IPHCYTCTBYeT 3aMMCTBOBAHIUE 3aPyOEXHOIO OIbITa
B 0OOHX TOCYAQPCTBAX, IIPU 9TOM MOAEAH IIyOAMYHOM BAACTH B AQHHBIX FOCYAAPCTBAX UMEIOT KaK CXOA-
CTBa, TaK U PA3AMYHS, KOTOpbIe He MeIIaIoT 3G peKTUBHOMY COTPYAHHYECTBY U B3auMoaericTuro Poccuu
u Kazaxcrana. B paApHefimeM IIO3UTHBHBIA OIIBIT B3aHMMOAEHCTBHA OPTaHOB BAACTH B €AMHOM CHCTeMe
MOXeT OBITh BHEAPEH B CBOEH MOAEAM KXKABIM U3 rocyaapcTB. Ho ropoputs 06 a¢pdexruBHOCTH IIpOBeE-
AEHHBIX pepOpM ellle PAHO, TAK KAK AASI 9TOTO TpebyeTcs: BpeMs, YTOOBI OLIeHUTD 3aKPENACHHYIO MOACAD
C MO3UIIUM KOHCTUTYIJMOHHOM ITPAKTHKH.

H.B. Ko3aoBa, 3aH FhIABIMAAPBIHBIH, KaHAMAATHI, CiGip TYTbIHY KOOmepammschl YHHBEPCH-
TeTiHiH 3aH ¢pakyaprerinin AoonmenTi, HoBOCi6Oip MeMAeKeTTiK yHUBEPCHTETIHIH 9KOHOMHKA PaKyAb-
TeTiHiH AOIleHTi (Hosociﬁip K., Peceit (DeAepaumlcm): Peceit pepepanmscpl MeH Ka3aKCTaH peciry-
6AMKACBIHAQFBI KOFAMABIK OHAIKTiH KYKbIKTBIK PeTTeyiH CAABICTBIPMAABI-KYKBIKTBIK TAAAQYBIL.

Sepmmeyail-; 63eKmiAizi TOCTKEHECTIK MEMAEKETTEPAIH YATTBIK KYKBIKTBIK >KyHeAepiH KOHCTUTYLHU-
SIABIK PeOpMAAAYAAFBI YKCACTBIKTAP MeH afBIPMAIIBIABIKTAP YPAICTepiMeH OaltAaHBICTDL 3epmmey Hulca-
Hot Kazakcran Pecr[y6A1/1Kac1:I MeH Peceit QepepalfisicBIHAAFBI KOFAMADIK, OUAIK XKyHeCiHig e3repicrepiniy
KYKBIKTBIK, aCIIEKTTEPiH 3epTTey GOABIN TaOBIAAABL 3eprTeyain Makcarsl — Peceit QPepepanusicel MeH
Kasaxcran PecrryOAMKacBIHAQFBI KOFAMABIK OHAIK JKYHeCiH CaABICTBIPMaABI TaaAdy. KyYKbIKTHIK peTTeyre
AereH KO3KapacCTapAbl 3epTTey 6acTalKbiAa OipKeAK] KYKBIKTHIK PETTEY XKAFAANBIHAL, AACTYPAEPAL MeMAe-
KeTTiH reocasicu apeHaparsl opHbIH xkoHe TMA mer EADO menbepinaeri e3apa sapekeTTeCTIKTi eckepe
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orsipsi, Kenec Oparsl bipbIparaHHaH KeliH KOFAMABIK OHMAIKTIH SpTYPAi AaMy 6aFbITTaphbl TYPaABL KOPHI-
TBIHABI J)XacayFa MYMKIHAIK 6epeAi. CoHbIMeH KaTap, aTAAFaH MEMAEKETTEePAIH KOHCTUTYIUSIABIK AOKTPH-
HAAapBIHBIH 0ip-6ipiHe BIKIIAA eTyiH GYPBIHFBIAQL, KA3IPri yaKBITTA AQ THIFBI3 CTPATETHSIABIK BIHTHIMAKTA-
CTBIK HOTIDKECIHAE )KOKKA IIbIFapy¥a 60AMAaIABL

Kirmmi cosdep: Kozamovix 6urix, Koeamovix 6uiix opzandapuy, Oipviyeaii Ko2amovik OUAIK cyiieci, mem-
Aekemmik Gunik, sepeirikmi e3in-e3i backapy, sepeirikmi backapy, Kasaxcman Pecnybauxacet, Peceii Qede-
payusco.

N.V. Kozlova PhD in Law, Associate Professor, Faculty of Law, Siberian University of Consum-
er Cooperation, Associate Professor, Faculty of Economics, Novosibirsk State University (Novo-
sibirsk, Russian Federation): Comparative legal analysis of public authority regulation in the rus-
sian federation and the republic of kazakhstan.

The relevance of the study is driven by the trends of similarities and differences in the constitutional
reforms of the national legal systems of post-Soviet states. The subject of the research is the study of the
legal aspects concerning changes in the public authority system in the Republic of Kazakhstan and the
Russian Federation. The goal of the study is a comparative analysis of the public authority systems in the
Russian Federation and the Republic of Kazakhstan. Analyzing the approaches to legal regulation allows
the conclusion that the development of public authority has taken different directions after the collapse
of the USSR, despite the initially uniform legal regulation, influenced by traditions, the position and role
of the state on the geopolitical stage, and interactions within the CIS and the EAEU. At the same time,
one cannot deny the mutual influence of the constitutional doctrines of these states, both historically and
presently, due to close strategic cooperation.

Keywords: public authority, public authority bodies, unified public authority system, state power, local
self-government, local governance, Republic of Kazakhstan, Russian Federation.
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Annomayus. B aToit KOPOTKOM CTaThe U3AAraeTCs BUACHHE METOAOB M PYKOBOASIIMX IIOAOKEHHI QH-
Aococekoit opucnpyperHnun. Puaocopckast IOPHCIPYACHIHA SBASETCS KAIOUEBHIM IIAPTHEPOM B Pa3BH-
THM 061l IOPHCIPYACHIIUHU, KOTOPasi 00beANHSIeT MHOTHe (pOPMBI PAIHOHAABHOTO HMCCACAOBAHHS AAS
yTAyOAeHHs IIOHMMAHHUS [IPAaBa U €r0 MeCTa B COIIMAABHOF U TOAUTHYECKOM XU3HH AIOACH. DTOT IapTHep
IIO CBOGH CYTH AUCKYPCHBEH, CTPEMHTCS K BCeCTOPOHHEMY 00'bSICHEHHIO ITPaBa, HILeT IPeeMCTBeHHOCTH
H BBIBASIET CXOACTBA M@XAY, Ka3aA0Ch Obl, HECOOCTABUMBIMHU SBACHHSMH, a TAKKe IO CBOEH IPHUPOAE
caMOoKpHuTHYeH U ucropudeH. OHa Takxe MO CBOEH CyTH KOMMYHUKATHUBHA, TO €CTh HHTEAAEKTYaAbHO
9KCTPaBePTUPOBAaHA M OPUEHTHPOBAHA Ha B3aUMOAEHCTBHE.

Katouesvie crosa: anarsumuueckas wopucnpydenyus, Ocmun, Xapm, ucmopureckuti memod, memod wopu-
cnpyOenyuL, NCUX0A02US, COYUAALHOE, COYUOAOUS.
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MEPEBO/bI PABOT BbIAALLIMXCA YHEHbBIX

CoBpeMeHHas IOPUCIIPYASHINS, TIO0 KpafiHell Mepe, B AHTAOSI3BIYHON cdepe, YACTO CTAAKHUBAETCS C
AVCKYCCHSIME O METOAE IOPUCIIpYAeHIi. HecMOTps Ha TO, 9TO S y9aCTBOBAA B 9TOM AKTUBHOCTH, Y MEHS
€CTh COMHEHUS 10 IIOBOAY €€ IIPOBEAEHHS], OTYACTU [IOTOMY, YTO OHA HOCUT HAPLIUCCHIECKUI XapaKTep,
HO eirje OOAbIIIe IIOTOMY, YTO OHA IIOOIIPSIET HEXKEAATEABHYIO $OPMY OXPAHbI HHTEAACKTYAABHBIX IPAHHUIL.

B mocaeaHMe TOABI Ha MOY Pa3MbIIIAEHIS O IIPABUABHOM METOAE IOPHAMIECKO pedAeKCHU OKA3aAK
BAWSIHHE ABa ITHCATeAs U3 6oaee 0TAaAeHHOTO mpomaoro. OauH us HuX — cap IaBapp Koyk, nucapmmit B
Havyaae XVII B. B koHIje cBoero oryera o pese KaabBuHa OH Hanmcaa, 4TO IOPHUCIIPYACHIIHS SBASETCS HAK
AoaxkHA 6bITh “obmecTBenHol Haykoit” [ 1, p. 231-232]. TTop “o6mecTBeHHO” OH OAPa3yMeBaA Cocob
HCCAEAOBAHUS [IPaBa, KOTOPBI SBASIETCS. OTKPBITHIM U IIOCTOSIHHO B3aUMOAEHCTBYET C APYTHMH MeTO-
pamu uccaepoBanus. OH TOBTOPUA MHCTPYKLMIO, oTKpbiBatomyto Wucrurynuu HOctuamnana (1.1.1.):
“Turis prudentia est divinarum atque humanarum rerum notitia” (u3y4enue npasa TpebyeT 3HaHHS Kak 60-
KECTBEHHBIX, TaK U 4eAOBEdEeCKUX Beleil). Bropoe BAOXHOBASIOIee 3aMeYaHUe IPUHAAASKUT MAAOH3-
BECTHOMY LIOTAAHACKOMY TEOPETHKY IIpaBa HauaAa ABAALIATOTO Beka Yuabsmy I'aabpeiiry Muasepy. B
CBOeI1 3aMeYaTeAbHON KHUTe AanHble opucnpydenyuy oH mucaa: «IToCKOABKY IOPHUCIIPYACHIIHS SBASETCS
HAyKOM O YeAOBEYECKOM AESITEABHOCTH U 3aTPArUBaeT Y€AOBEIECTBO KaK C COLJMAABHOM, TaK M C HHAVBU-
AyaABHOM CTOPOH, OHA IMeeT OTHOIIeHHe KO BceM I'yMaHHTAPHBIM HayKam» |2, p. 16].

ITpu noaseprxxe Koyka u Muaaepa s peaaararo elje pa3 pacCMOTpPeTh HeKOTOPble PYHAAMEHTAAD-
HbIe BOIPOCHI, KACAIOLINECSI METOAA FOPHCIIPYACHIIHHU. 3AECh 51 IPEAAATAI0 UBAOXKHUTD CBOE BUACHHE PHAO-
COCKOro U3MepeHHUsI IOPUCTIPYACHIINH, BUACHIE METOAOB H OCHOBHbIX IIOAOXKEHHIT 9TOIO METOAA KCCAL-
AOBaHUSL.

1 HauHy C ABYX HeHay4HBbIX HabATOAeHUIL. IIpaBO — 9TO CAOXKHBII COLMAABHBII peHOMEH, CBSI3AHHBIN
C APYTHIMH COLIMAABHBIMU SIBACHHSIMHE, KOTOPbIE CTPYKTYPUPYIOT SKH3HD AIOAEH, 00AQAQIOLINX OIpeae-
ASHHBIMH CITOCOOHOCTSIMH, OTPAHMYEHHBIMH OIPEACACHHBIMU CAAOOCTSMHU U OOYCAOBACHHBIMHU OIIpe-
AEACHHBIMHU IIOTPEOHOCTSAMH, TAABHOMN M3 KOTOPHIX SIBASIETCS] HEOOXOAMMOCTD JXUTb BMecTe. Mbl MOTAM
OBl TakKe 3aMETHTD, YTO Crenudueckas opma, KOTOPYIO MPABO IPUHUMAET B ALDOOM HCTOPHUYECKOM
COOO0IIeCTBe AIOAEH, BEPOSTHO MEHSETCS B 3aBHCUMOCTHU OT PA3AUYUIL B COLIUAABHBIX, IIOAUTHIECKUX U
IPUPOAHBIX YCAOBIIX, B KOTOPBIX OH JKHBYT, M YTO CAMH 9TU BapHAL[U MEHSIIOTCS C TeYeHUEeM BpeMeHM.
To He TeopeTHYECKUE IPUCTPACTHBIE PACCYXKACHMS, A OTIPABHBIE TOUYKH AAST PHAOCOPCKUX pasMblIIIAe-
HUIT O IIpaBe, PACIPOCTPAHEHHBIX CPEAU TEOPETHKOB Ha IIPOTSLDKEHUH O0Aee ABYX THICSUEAETHIT. DTO He C
TPYAOM IPHOOpeTeHHAs TEOPEeTUYECKasi MyAPOCTb, @ IPOCTO BOIIPOCH 3APABOTO CMBICAA.

OpHaKo coBpeMeHHasl IOPHUCIIPYACHIIHS, IIOXOKe, YaCTO UTHOPUPYeT ux. Moe BHAEHHEe OTAMYAeTCS
OT QHAAWTHYECKOM IOPHCIIPYAEHIINY, OCHOBAaHHOM Ha paboTrax Asxona OcTHHa, KOTOPAsl B IIOAHOM Mepe
paciBeAa B OCHOBOIIOAQTAIOINMX TPyAaX XapTa U ero IpOAOAXKAIOIeMCs Hacaeand. HekoTopsie MoryT
000CHOBaHHO CYECTb HIDKECACAYIOIIUI HaOPOCOK 3TOrO II0OAXOAQ KAPHUKATYPOH, BO3MOXHO, HECIIPABEA-
auBoit. Ho s mpuimea ciopa He AAsI TOTO, 4TOOBI BOCXBAASITh MAU XOPOHUTD XAPTOBCKYIO IOPHUCIIPYAEHITHIO,
a CKOpee AASI TOTO, YTOOBI 0OPHCOBATh MPOPUAD OIIPEACACHHOM MEHTAABHOCTH, KOTOPBIN MOXHO OOHa-
PYXXUTb B COBpEMEHHOH IOPHCIIPYACHIIUH, U, HAIIPOTHUB, BHIAGAUTD KAIOUEBbIe YEPThI AABTEPHATHBHOTO
BUAEHUSA PHAOCOPCKOM IOPUCTIPYACHLIUH.

AnaAuTHYeCKast MEHTaAbHOCTD

Iupoxo pacmpocrpaHeHO MHeHHe, YTO XapT HPOU3BeA TAyOOKYI0 TPaHCGOPMALIHIO IOPUCIIPYAEH-
IIMM B TOM BUAE, B KAKOM OHA IIPAaKTHKYeTCS B AHTAOS3bIMHOM MUPE; YTO OH BbIBEA YTACAIONIYIO ACATEAD-
HOCTb COMHUT@AbHON MHTEAAEKTYaAbHOM 1IeHHOCTH U OTPaHIYEeHHOE BUACHHE K IPKOMY CBETY CAOXKHOH,
HO TPe3BOI COBPEMEHHOM PUAOCOPUH, TEM CAMBIM OTKPHIB KOHIJEIITYaAbHBIE PECYPCHI AAS OOHOBAEH-
HOM OOIieil COLMOAOINYeCKH OOOCHOBAHHON Teopuu mpaBa. OAHAKO TIIATEABHBIN aHAAU3 PasBHTIS
AHAAMTHYECKOH IOPHCIPYASHITHU Ha IIPOTSDKEHHU ABAAIIATOTO BeKa AAeT HeCKOABKO MHYIO KapTuHY. bo-
Aee TAybOKast TpaHCHOPMAIHSL, 2 IMEHHO TPaHCGOPMALHS IPOeKTa i aMOHIIHI IOPHCIIPYACHIIN ObIAA
ocymecrBAeHa AsxoHOM OCTHHOM, KaK ee IOHMMAAHM €TI0 TOCAGAOBATEAU B KOHIlE AeBATHAALIATOIO BeKa.
BospoxxaeHHas 1 nepeopreHTUPOBaHHAS IOPHCIPYAEHIH XapTa M HOAYBEKOBOM OIIBIT HAITHCAHUS KHUT
B TpaAMITIM XapTa SIBASIOTCS. HACAGAHUKAMH 3TOTo ¢yHpAaMeHTa OCTHHA M B 3HAYUTEABHOMH CTEIIeHH IPO-
AOAXKAIOT )KUTh B HEM AO CUX IIOP.

IToBecTKa AHS AaHAAWTHYECKOM IOPHCIPYACHIUHY B KOHIle 19-ro i Haase 20-ro BeKOB 6blAd OKOHYA-
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TEABHO OIpeAeAeHa o6muM noHumanueM npoexra Octuna Onpedeaenue obracmu ropucnpydenyuu [3].
Kak moHMMaAH ero MOCACAOBATEAH, 3aAA4a ITOIO TPYAQ, SICHO 0003HAYeHHAsI B HA3BAHHH, COCTO-
sIAQ B TOM, YTOOBI OIPEACANTH 00AACTh IPHMEHEHHs He npasd, a ropucnpydenyuu. IIpoBeaeHHBIT
OCTHHOM aHAAUS3 TIPaBa, 0OBEAMHSIONINI IOHATHS IIPUKA3a, CAHKIIUY U IPUBBIYKY K IOBUHOBEHHIO, KO-
TOpbIe MHOTHE ITOKOAEHHUS] CTYAGHTOB CYUTAAM OCHOBOH ero IOpUCIPYACHIIUH, PAaCCMATPHUBAACS He Kak
paboma 1o IOPHUCIIPYACHLIHHU B LIEAOM, a CKOpee KaK 1ipoiezomeHbl K IOPUCIIPYACHINH, GUKCHpYIOLine ee
MPEATIOCBHIAKH H OTIPEACASIIOIINE €€ IIPEAMET, IIPEAAATasi Ty IPHU3MY, Uepe3 KOTOPYIO AOAXKHO OBITh cocpe-
AOTOYEHO BHUMaHHe IOPUCIPYACHIIUH.

To, YTO CTAAO HA3BIBATHCS “TE3UCOM O PA3AEACHUH ) BHIPAXKAAO METOAOAOTHYECKOe (MAM, AyYIIe CKa-
3aTb, IIEAATOTUYECKOE) YOEKACHHUE, @ He COACPIKATEABHbII Te3HC 06 YCAOBMSX CYIIeCTBOBAHHS IpaBa.
“Paspesenne’, peBHOCTHO ofeperaemoe aHAANTHYECKON IOPHCIIPYACHIHE, IPEAOXPAHSIAO IOPH-
cnpyaeHIH0 (M MPaBo) He TOABKO OT 3aCOPEHHSI MOPAABIO, HO H OT BCEBO3MOKHBIX COLHOAOTH-
YeCKUX HCCACAOBAHUH U PUAOCOPCKUX U3bICKAHUIL, BKAIOYAS KPUTHIECKOE OCMBICACHHE HCTOPUIECKO-
ro pasBUTHA GUAOCOPCKUX UCCAEAOBAHHI IIPHPOADI TIPaBa. 3aMAaHUMBO AYMAaTh, YTO XapT OTKA3aACH OT
OT'PaHMYEHHOCTH aHAAMTHIECKOH ropucnpypeHiy OCTHHA, BHOBb BBEAS ee B QUAOCOPUIO M COITHAAD-
HYIO TEOPHUIO; B KOHIIe KOHI[OB, OH YAQUHO OXapaKTepH30BaA CBOM HpoeKT B obaactu ITonsmus npasa
Kax yIpaxHeHHe B “ommcaTeAbHOMN conpororun” [4, p. 240]. Ho 210 cysxaeHHMe MOXeT GBITh CAUIIKOM
HOCIeNHbIM. XapT AeHCTBUTEABHO BEPHYA IOPUCITPYACHIIUIO B COIPUKOCHOBEHHE C YTOHYEHHOM CoBpe-
MeHHO#1 purocouet, Ho ITO 6bira GHAOCODHS, CTABIIAS OE30IIACHOM AAST FOPUCIIPYAEHIIUH B TOM CMBIC-
A€, B KAKOM B HadaAe ABAALIATOTO BeKa AIOOUAN AyMatb 0 ¢praocopun. PUA0COPHS, MPaKTUKOBABIIASACS
B BpuTannu cepepuns! Beka, 6b1aa $priaocoprieit 0OBIACHHOTO SI3bIKA, KOTOPAsi TOPAMAACH TEM, UTO ObIAA
aHTUMeTaPU3UIECKOM, aHTUCHCTEMHOM 1 CBOOOAHOM OT HcTOpuu GruaocoPuu.

AASL 9TOI OAEPIKUMOCTH AMCLUIIAMHAPHBIMU IPAHULIAMU OBIAK XapPAaKTEPHBI ABA METOAOAOTHYECKIX
aomrymenus. Bo-nepsbix, mpepnoaaraercs, 4To QyHAAMEHTAAbHbIN HHT@AACKTYAAbHBIN IPOIPecc AOCTH-
raeTcs IyTeM IPOBEACHHS YeTKUX PasAM4mil (MeKAy SBACHHSMH) M ONPEACACHHS YeTKUX rpaHury (Ha-
IIpuMep, IOHSATHIL, 06AACTeN U CIOCO6OB HCCACAOBAHHS). BO-BTOPBIX, IPEATIOAATAETCS, YTO MOKHO MPO-
AEAATh BOXKHYIO pabOTy U AOOUTBCS CYIIeCTBEHHOTO IIPOrPecca B PelleHH: BOIPOCOB, BO3HUKAOIINX B
paMKax 06AaCTH IOPHCIPYACHIUH, 6e3 PAaCCMOTPEHMUsI BOIIPOCOB MAU pelleHus] IPOOAeM, OTHOCSIIMXCS
K APYTHM AHCITUITAMHAM.

Xors, kak 3aMeTuA XapT, “IOPUCIIPYACHIHS KOACOAETCS... HEyBePEHHO Ha 3aABOPKAX CTOAb MHOTHX
AMCLHMIAMH> [ S, p. 49], pesyAbTaThI €ro peANOYTUTEABHOTO METOAR IOPUAMIECKOTO aHAAM3A OBIAH MO-
AYABHBIMH, OTAGAVIMBIMH OT APYTHX AUCITHIIAMH M He CBSI3aHHBIMH C HUMH pyHAaMeHTaabHO. Ha camom
Aeae XapT 6b1A TAY6OKO CKENTHYEH O OTHOIIEHUIO K COLMOAOTHH [ 6, p. 230-231, 260-261]. [TpusHasas,
9TO IOPUAMYECKAS IPAKTHKA MOXKET OBITh YAyYIIEHA ITyTeM CHCTeMATUYeCKOTO M3YYEHHUs AOCTIDKEHMUI
APYTHX AUCLUIIANH, OH HACTAHBAA HA TOM, YTO “TeOPHUS IIPaBa — 3TO ABTOHOMHBINM HHTEAAEKTYAAbHBIH
IIOAXOA, B KOTOPOM QHAOCOQHS SBASETCS TIOAXOASIIMM AMCLUNIAMHAPHBIM pecypcoM” [ 7, p. 950].

ITpeATIoAOXKeHHE O MOAYABHOCTH H PA3AEASIIOLIHIL TOAXOA, KOTOPOU OH CIIOCOOCTBYET, He OTPHIAIOT
CYILeCTBOBAHMUS HAH AQXKe BKHOCTH APYTHX BOIIPOCOB HAH ITpobAeM. HanpoTus, pasaeAsoIuil IOAXOA
OCTpPO pearupyer Ha TaKHe BOIPOCHI, KOTOpPbIe CKPBIBAIOTCS 3 IIPEACAAMH ero UcCcAepAOBaHuUs. COrAacHO
3TOMY TIOAXOAY IOPUCITPYACHIIMS KaK AUCITUIIAMHA CHA9aAd PasTPAaHMYMBAET BOIPOCH, ONPeACAsieT Te U3
HUX, KOTOpble MOTYT OBITh 3¢ PeKTHBHO pellleHbl B PAMKAX CBOEH 00AACTU IIPABOBEACHMS, U IIepeAAeT
OCTAaBIIHECS BOIPOCHI APYTHM AUCHUIAMHAM. L]eAb TP 9TOM COCTOUT B TOM, YTOOBI COXPAHUTB SICHOCTD
MBILIACHHUS U OCTPOTY GOKYCa, & TAKKE COXPAHUTh OCHOBHbIE OHATHS [PAaBa HAACKHBIMU U CBOOOAHBIMU
OT MOCTOPOHHHUX IIPOTHBOPEUHH.

XapT yMeAO UCIIOAB30BAA MHCTPYMEHTBI U METOABI H3yYeHHOM UM GHAOCOPHHM, HO OH He CTPEMMACS
CHCTeMaTHU4YeCKH HHTEIPUPOBATh IOPHUCIIPYAEHITHIO B dusocoduio. Prrocodus, mpakTHKyeMas B aHAAH-
THYeCKOM IOPUCIIPYAEHIIUE CO BpeMeH XapTa, CTaAa O0Aee H3OIIPEeHHOM U OOAbIIle He HCIIOAB3YeT HH-
CTPYMEHTBI aHaAM3a OOBIACHHOTO si3bIKa. TeM He MeHee, OH Bce eme (3a HeKOTOPBIMH 3aMeTHbIMHU UC-
KAIOYEHHSIMH) B 3HAYMTEABHOI CTEIIeHU He CBS3aH C AOATO HCTOPHefi CHCTEMATHYeCKHX Pa3MbIIIACHHUI
0 IpHpOAe IpaBa. AHaAuTHYecKas puaocoPus IpaBa, pa3BUBaBIIAsACA ocae XapTa B KOHIle BeKa, Kasa-
AOCD, BOCHPHHSIAQ YTO-TO OT Pa3ACAHTEABHOTO AyXa PaHHeH aHAAUTHYEeCKOH IopucnpyaeHnun. ITosro-
PSII0, MOSI IIeAb 3AeCh — He TIaTeAbHas! KPUTHKA COBPEMEHHOM aHAAUTHIeCKOM IOPHCIPYASHITHIH, 2 AUIIb
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OXapaKTepPU30BaTh MEHTAABHOCTD, KOTOPAsl B ONIPEACACHHON CTeleHN CPOPMHUPOBAAACH B ITOM OOAACTHL.
EcAu ee mpakTHKAa OTAMYAETCS OT 9TOrO HAOPOCKA, TeM Aydllle — IIOKA OHA ABIDKETCS IIPUMEPHO II0 Ha-
IPAaBAEHHIO AABTEPHATHBHOTO BHAEHHS GHAOCO(PCKON IOPUCIIPYACHLIUH, KOTOPOE SI CefYac IOMbITAI0Ch
06pHCOBaTh B OOLIUX YepTax.

AAbTepHaTHBHOE BHACHHE PHAOCOPCKOM IOPHCIPYACHITHH

OTO aAbTepHATHBHOE BUACHHE 3aHIMAET CBOe MECTO B H0Aee IMPOKOM MPOIecce, KOTOPBIH MBI MOT-
AU GBI Ha3BaTh OOl IOPUCIIPYASHIIHEN. DTOT Ipoliecc OyaeT HALIpaBAeH Ha O0beANHEHHUE BceX pOpM pa-
LIMOHAABHOTO HCCACAOBAHIST AASL YTAYOAEHIS IIOHIMAHUS [IPABA U €0 MECTa B COLJMAABHON U IOAUTHYE-
CKOF >KM3HU Afoaeit. [TpeaAMeTOM 9TOr0 HCCAeAOBAHIS SIBASIETCSI IIPABO BO Beex ero gpopmax. [Tonnmanme
3TOTO CAOXKHOTO O0BEKTA — TPYA MHOTHX CIIEIJHAANCTOB, B TOM YHCA€ TeX, KTO 3aHUMAaeTCsl $praocodueit
(MOpaAbHOM M TIOAMTHYECKOI PpUAOCODHUElH, a TaKKe SMUCTEMOAOTHEH, METaQU3UKOMN U AOTHKOIL), Teo-
AOTHefl, NCTOpHeH, SKOHOMHUKOM, COLIAABHBIMU MCCACAOBAHMSIMH, IICUXOAOrHel. IToHnMaHue, KoTopoe
MOXeET OBITH AOCTHTHYTO TaKHUM 00pa3soM, SIBASIETCSI He IIPOCTO Pe3yABTATOM OGOOIIEHNS pe3yABTaTOB
KaXKAOTO OTAEABHOTO METOAQ HCCACAOBAHIISL. MbI cTpeMUMCs K O0Aee CYIeCTBEHHOMY B3aHMOAEHCTBUIO
Y B3aMMO3aBICHMOCTH — [IAPTHEPCTBY. BasXHBIM IIApTHEPOM B 9TOM IIPEATIPUSITHH SBASIETCS TO, YTO 5T ObI
Ha3BaA “TI0-HACTOSIEMY GHAOCOPCKOI FOPUCIIPYAEHLIE .

Duarocopckas wopucnpydenyus

Quaocopckas IOPUCIIPYACHIIA CTPEMUTCS K TAyOOKOMY PUAOCOPCKOMY ITOHNMAHMUIO IpaBa. OHa pa-
0oTaeT C HALIMMY YaCTHYHBIMH, PA3PO3HEHHBIMU U 3AITy TAHHBIMU [IPEACTABACHISIMHE O ceOe, BKAIOYas, HO
He OTPaHUYMBASICh, 3AAOXKEHHBIMH B HUX HHTYMTHBHBIMU IpeAcTaBAeHMAME. OHa IIOAXOAUT K AQHHBIM
IOPHUCIPYACHIIUH C IIOMOIIIbIO UHCTPYMEHTOB M HOAOXKeHUH ¢praocopuu. 1 yImoMaHy IaTh U3 HUX.

Bo-mepBbIx, pruaocodus — 910, 1o CyTH, duckypcusroe npeanpusrie. OHa IPU3HAET, 4TO IOHATHS 1
MOHMMAHUSI, KOTOpbIe OHA CTPEMUTCS YIIOPSAOUHTD, OOPETAIOT CBOE 3HAYEHHE TOABKO B CETSX B3aHMOC-
BSI3QHHBIX ITOHSITHI Y IIOHMMAHUI — COCEAHNX U 00Aee OTAAAeHHBIX — U depe3 HuUX. OHa HcCAeAyeT uX
C HOMOIIBI0 METOAOB AaHAAWI3A M APIYMEHTAINH, HO He SBASIETCS y3KO “aHaauTHdeckoi. OHa mposeps-
eT GOPMYAUPOBKHY IIOHSTHII HA COOTBETCTBHE CAOXHBIM SIBACHISIM Y€AOBEYECKOTO OIIBITA U TpebyeT He
TOABKO SICHOCTH, HO U OCBeIIjeHNs, He TOAbKO TOYHOCTH, HO U TAYOHHbI IOHUMAHISL.

Bo-BTOpBIX, OHA CTPeMHTCS K HoAee TAyOOKOMY, IPUOAMDKEHHOMY K UCTHHE IIOHMMAHHIO YeAOBeye-
ckoro ombiTa. OHa CTPEMUTCS K 8C00beMAIOUEMY 00BSICHEHUIO NPABA, KOTOPOE, KAK OHA IIOAATAET, SIBASIETCST
HeOThEeMAEMbIM ACIIEKTOM COLIMAABHOM XXU3HU YeAOBEKa, a He AaeT ero AoormaTudecku. Ero meas cocrout
B TOM, 9TOOBI 00€CIIEIUTD CTPYKTYPY, KOTOPASI CBSI3BIBAET 1 ACAAET SIICTEMOAOTHYECKH ITOCAEAOBATEAD-
HBIMH Pa3AMYHBIE, B OCTAABHOM YaCTHYHbIe KOHIIETILIUH 1 IIOAXOABL DTO CTpeMAeHHe He HCKAIOYaeT IIPo-
BEAEHH YaCTUYHBIX, AOKAAU30BAHHBIX HCCACAOBAHMIT OTACABHBIMH HCCACAOBATeASIMH. TeM He MeHee, ero
ieAb raobaabHa. IToBcepAHEBHAS AESITEABHOCTD MOXET OBITb COCPEAOTOUEHA Ha KAKOH-TO HeOOABLIOHN Ya-
CTH 1]€AOTO, HO OHA BCETAA OCO3HAET U CTPEMHTCS TOAAEPIKUBATD CBS3H C H0Aee MACIITAOHBIM IIPOEKTOM.

CaepOBaTeAbHO, B-TPeTbHX, PUAOCOPCKAS IOPUCIPYACHLHSI He CIIELIUT YIIAKOBBIBATH OIBIT B repMe-
Tranble KOpoOku. Kak Hammomuma Ham Maitka OyKmoTT, $UAOCOPUSL, IIOCTPOSHHAS AOAKHBIM 06PasoM,
“C MOAO3peHHeM OTHOCHUTCS K AI06O1 IIOTIBITKe OrPAaHUIHUTDb UccaepoBanue” |8, p. 345 ]. Puaocodoi, Hec-
MOTPSI Ha TO, YTO OHHU IIOCTOSHHO AEAAIOT PA3AMYHS, TEM He MeHee OTOBbI CTHPATh I'PAHHUIIBI, HCCACAO-
BaTb CBSI3U M TPeb0BaTh 60Aee IAyOOKOro IIOHMMAHIS BHEIIHE HECOIIOCTABIMBIX siBAeHHIL. Praocopckas
FOPHUCIIPYACHLIHS KaK MHTEAACKTYAAbHASI MEHTAABHOCTD TAYOOKO OPUEHTHPOBAHA HA YCIMAHOBAEHUE C63-
3etl, CKAOHHA HCKATb IIPeeMCTBEHHOCTD U IIPOAUBAIOLIYE CBET CXOACTBA, KOTAQ COOMPAET AQHHBIE AAS CBO-
ero MCCAGAOBAHIS U IIPOAOAXKAET 3TO uccaepoBanne. OHa 3aAa€TCSL BOIIPOCOM: HA 41O NOX0%e NPaso?
OTO He AGKAAPUPOBAHHUE, IO He NOX0XHe HA NPaAso, U CAe00BAIMEALHO He SBALEMCS NPABOM 8 HAOLEHCAUEM
cmbicAe 31020 cA06d. CIUTAeTCS, 4TO IOHMMAHHE 3aKAI0YAeTCsl KaK BO B3AaHMOCBSI3H 1 MHTET' DALJUH, TaK K
B Pa3AACHUH U PA3AMYCHHH.

SICHOCTD M ITOCA@AOBATEABHOCTD, KOHEYHO, SBASIOTCS OCHOBOIIOAATAIONMMHU LIEASMU U CTAaHAApTa-
mu ¢praocopuu. Ho cBssyrommas ycTaHOBKa He 00sI3bIBA€T JKEPTBOBATH SCHOCTBIO PAAU ITOCACAOBATEAD-
HOCTH. JTa YCTAHOBKA He IPHU3bIBAET HAC HTHOPHPOBATb OTAEAbHBIC PA3AHYMS, & CKOpee PeKOMEHAYeT
OTKPBITOCTb Te€M CII0CO0aM, C IIOMOIIbI0 KOTOPBIX HE3HAKOMBIE SIBAEHHS MOT'YT IIPOAHUTDb CBET Ha OoAee
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3HaKkoMble sBAeHHA. OHa IPeAyIPEeXAAET, 9TO IIPeXAeBPeMeHHbIe IOIBITKH IPOSCHHUTD pa3peAeHHUe
MOTYT MPHUBECTH K CAMOPA3PYILIEHHIO, & TOYHOCTh MOXET OBITh yTpadeHa B yijepb MpOHUIJATEABHOCTH.
KoHnenTyaAbHBIE TPaHULIBI HEOOXOAMMBI AASL SICHOCTHM MBIIMIACHHS, HO TaM, TA€ 3HaYeHHe MMOHSATHIA, IO
KpaiHel Mepe JaCTHYHO, OIIPEACASeTCS] UX MECTOM B AOTHYECKOM ITEAOM, CBSI3H YaCTO CAY’KaT KAIOUOM K
TIOHMMAHHIO MECTOTIOAOXKEHHS ¥ OTHOCHTEABHOH BaXXHOCTH TpaHHI]. Bceraa crpemsch K TOYHOCTH, OHa,
TeM He MeHee, FOTOBAa MUPUTbCS C ABYCMBICAGHHOCTDIO, KOTAQ ABYCMBICAEHHOCTD Ay4Ille OTPaskaeT U3y4da-
eMble SIBACHUS.

B — ueTBepThIX, PHAOCOPHS PELINTEABHO IO CBOEH CYTH KpUmuHHa, 0COO6eHHO camokpumuuta. OHa
SBASIETCS COKPATOBCKO, HO He B TOM CMbICA®, B KAKOM ee IIPEIIOAAIOT B IOPUAMYECKHX ITKOAAX, a B TOM IIep-
BOHAYaABHOM CMBICA€, KOTOPBIH SPKO IpeAcTaBAeH B Auasorax I1aarona. Ee peBus — «Henposepennas moicab
He crmoum mozo, 4mobvt ee umemp>. B aToM OTHOIIEHNH PHAOCOPUS TTIOTEHIIMAABHO AECTAOHANBHPYET CH-
Tyanuio. OHa MOXeT CTPEMUTbCS IPUMHPUTD Pa3pO3HEHHbIe HHTYUTHUBHbIE IPEACTABACHIS, HO He IIPUMH-
PHUTb HAC C HUMU; M IIPUMHPEHIE BCETAA TAUT B Cebe MOTEHIJMAABHYIO BO3MOXXHOCTD OCAAOUTD HAU AQXKe
OTBEPIrHYTDb HAlIK AIO6I/IM]>I€ HWHTYUTHBHDIC IIPEACTABACHILSI, €CAYL C 60Aee H.IPIpOKOI:I WAU UHOM TOYKU 3pE€HNA
MbI OOHAPY>KKM, UTO OHH BBOASIT B 3a0AYKACHHE HAM A€30PUEHTUPYIOT Hallle IIPeXXHee ITOHUMAHHUe.,

Taxum 06pasom, praocodrs [0 CBOelt IPUPOAE He3aBeplIeHHas], OHA He XXeAaeT PACCMATPUBATD HU
OAHY TOYKY OTCYeTa (32 HCKAIOUEHHeM MCTHHbL) KaK He4TO 6oAbllee, 4eM BpeMeHHoe. B To ke Bpems aTo
obmee AeA0 (XOTS 9aCTO MM 3aHMMAIOTCS y4eHble-OAMHOYKH), obliee cTpeMAeHHe, paboTa MHOTHX PYK,
PAacCTSAHyTas BO BpeMeHHU. JTO IOABOAUT MEHS K ITOCACAHEH XapaKTepUCTHKE.

Haxkoner, pusocodus mmo coeit cytu ucmopuuna. Vicropust praocodpuut — mpobAeMBl, IPOEKTHI, Te-
OPHH U apryMeHTBI, KOTOPbIe Pa3BUBAAKCH C TeYeHHEM BPeMeHH, — “TIPUAMIIAET K [MX] MBIIIACHHIO, KaK
I0YBa K Aomate capoBHUKA  [9, p. 47]. Bpoaeas, KOHEUHO, IMeA B BUAY UCTOPHUKOB, a He GHAOCOPOB.
ITo0 KacaeTcs UX PaboT, IOTOMY 4TO 9TO Ta CaMasi II0UBA, KOTOPYIO OHH IOCTOSIHHO IlepeBOPAYHBAIOT,
B KOTOPYIO OHH Ca)KaIOT U U3 KOTOPOM OHM 4YepIaloT IHUTAaTeAbHble BEIeCTBA AAS CBOMX ITOCAEAHHX U
Ay4IIHX upeit. MHOroBekoBast TpaaMIa PUAOCOPHU — ITO TPAAULIUS IOCTOSHHOTO B3aUMOACHCTBUSA CO
CBOeH TpaAMIIHel, ¥ 9TO B3aUMoAeHcTBIe PHAOCOPHHU CO CBOel UCTOopueil Bceraa $puaocoPpckoe u, cae-
AOBAaTEABHO, PEIINTEABHO KPUTHYECKOe. DTa TPAAMIIHS PACTeT M CTAHOBUTCS Ooraye 6Aaropapsi Takomy
KPUTHIECKOMY B3aMMOACHCTBHIO M CXKMMAETCsl M MCCYIIAeTCs, KOTAQ el PEIINTeABHO He YAAeTCsl 3TOTO
CAeAaTb. DTO HCTOPHUYECKOE U3MepeHre CTAHOBUTCS ellje O0Aee BAXKHDIM, KOTAQ IPEAMETOM PHAOCOPCKO-
IO HCCAEAOBAHUS CTAHOBHUTCS NpaBo. AaBaiiTe IOCMOTPUM, Kak pUAOCOHS U ee OCHOBHbIE TTIOAOKEHHMS
HCIIOAB3YIOTCA AASI IOHUMAHUS TIpaBa.

Quarocodckas wpucnpydenyus

Quaocopckas wopucnpydenyus ONUpaeTCs Ha KOHKPETHBIMH, OOIePHHATDII OIIBIT ¥ IIPABOBYIO IIPaK-
THKY Y IOMEIIJAeT ee B eCTECTBEHHYIO CPeAy OOMTAHMS — COLHAABHYIO M IIOAUTHYECKYIO KH3HD YeAOBEKa.
Ha sToMm aTame Mbl MOXeM BOCIIOAB30BATbCS BAXXHBIM OTKPHITHEM XapTa: YTOOBI OCMBICAUTD IIPABO, MbI
AOAKHBI TIOHATD TOUKY 3PEHHMS TeX, KTO aKTHBHO 3aHMMAeTCs PAKTUKOH, — TeX, KTO IPUACP)KHBACTCS
“BHyTpeHHe#l TOuKH 3peHust. IIpy cOOpe COOTBETCTBYIOIMX IOPHANIECKUX AAHHBIX MBI AOAXKHBI 00pa-
IaTh BHUMAHME He TOABKO HA TO, UTO JeAdior AIOAH B HAIIHX IIeAeBBIX COOOIeCTBAX,  0COOEHHO Ha TO,
4TO OHH 0eAdioM C Pa3AMYHBIME KYABTYPHBIMU 00BEKTaMH, IIOTEHIIMAABHO UMEIOIMMK OTHOIIEHHE K 3a-
KoHy. CKopee HaM Hy>XHO OOpaTHTb BHMMAaHUE Ha TO, UTO AIOAM 0eAdiom, IPHMEHSS METOABI, KOTOphIe
Ka)XyTCs IPEMEPHO IOXOXXHMH Ha Te, KOTOPbIe MbI CKAOHHbI CYHTATh IIPABOBBIMH. B 90l AesiTeAbHOCTH
MbI AOASKHBI OCO3HABATh, YTO TO, YTO OHM AGAAIOT, KOTAQ 3aHMMAIOTCS CBOEH IIPAKTHKOM, MOXKET Cylije-
CTBEHHO OTAMYATHCA OT TOT'O, YTO ACAA€M MbI; U, YTO 60Aee Ba>XXHO, TO, YTO OHU AYMAIOT O TOM, YTO OHHU
AEAQIOT, eCAH ObI OHU MOTAM 9TO CYOPMYAUPOBATD, MOTAO OBl CHABHO OTAMYATHCS OT TOT'O, YTO, IO HALIEMY
MHEHUIO, MBI ACAAEM.

duaocodckas IOPUCIIPYACHIUS PACCMATPHUBAET STy IIPAKTHKY BO BCeM ee 60rarcTse; OHa He OTpaHH-
4KBaeT CBOe BHUMAHHMe ONbITOM U TOUKO# 3peHs npodeccroHaroB. CKopee OHA OXBATHIBAET IIHPOKHIL
Kpyr Bompocos. Koxeuro, npu cbope AAHHBIX YIHTHIBACTCS OIBIT AABOKATOB, CYAEH, 3aKOHOAATEACH 1
AOAKHOCTHBIX AuI. Ho He MeHee BaXkeH OIIBIT TeX, Ubsl XXMU3Hb COCPEAOTOYEHA B APYTOM MeCTe, HO KTO
BBIHY>KACH JKHTDb B IIPAKTUYECKOH MOBCEAHEBHOM CPeAe, CO3AAHHOM U IIOAAEPKHBaeMO#t mpasoM. OHa
AOAKHA yUHMTBIBATH [IEPCIIEKTUBDI TEX, KTO ee IPHHUMAET, TeX, KTO OT Hee OTUYXKAEH, U TeX, KTO XO4eT
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YAEASITb el KaK MO>KHO MeHbllle BHUMAHHS — TOPSIAOYHOTO YeAOBEeKa, KOTOPDI IIeHUT BEPXOBEHCTBO IIpa-
Ba, TIAOXOT'O YeAOBEKa, KOTOPOMY Ha 3TO HAIIAEBATh, )XEPTBBI, yTHETaeMO1 €10, 1 yeAoBeka B Kasmxemckom
aBTOOyCe. DTO TakKe MO3BOASIET OXBATHTD IMMPOKHIL KPYT BOIPOCOB BO BPEMEHH, IIPU3HABASL, YTO AIOAU
OYeHb AABHO OPTaHU30BBIBAAU CBOIO COLIAABHYIO XKH3Hb B COOTBETCTBHI C IIPABOM. JTO ‘AAHHBIE ) Ha OC-
HOBe KOTOPbIX MBI CTPOHM Hallle O IIPaBa OCMBICACHHE €TI0 XapaKTePHbIX CIIOCOO0B $yHKIIMOHUPOBAHHSL.

Koraa MbI Bble3kaeM 3a IpaHHIly reorpadpuyecky HAM BPeMEeHHO, MBI CTAAKMBAEMCSI C IIPaBOM, KOT-
Ad HAXOAUM AIOA€T, HHAMBUAYAABHO HAM KOAAEKTHBHO BOBA€YEHHBIX B 3HAYMMbIE IIPABOBbIE IPAKTUKM.
Takuvie IPaKTHKH MPEATIOAATAIOT [IOBEACHNUE, IPEACTABASIONIee COO0I ACFICTBHUSL, TO €CTh AEHCTBHS, KOTO-
PBle AOAXKHBI COOTBETCTBOBATD ONPEAEACHHBIM CTAHAAPTAM KOMIIETEHTHOCTH U OL}eHHBAThCS IO UX COOT-
BETCTBUIO. YYaCTHe B 9THX IIPAKTHUKAX TPebyeT OIpeACACHHON CTelleH MACTEPCTBA, H3MEePSIeMOiT 9TUMU
crapapTamu. Takum 06pasoM, 4TOOBI IOHSATh 3TH AEHCTBHS HAU AKTUBHOCTH, HYXKHO [IOHMMATb, KaKOe
3HaYeHHe OHU UMEIOT B COOTBETCTBUM C STUMHM CTAHAAPTAMU. DT [IPAKTHKA TPeOyeT OT TeX, KTO B Hell
YHaCTBYyeT, 3APABOTO CMBICAA. DTO Cy>KACHHUE, B CBOIO 04ePeAb, IPEATIOAAraeT (Ha ONpeAeAeHHOM yPOBHE)
IIOHMMAHHe MMH IIPUPOABI CBOUX ACHCTBHI, 0OCTOSTEABCTB UX COBEPIICHHS], HOPMATHBHOIO COAEPIKAHIS
IIPaBHAA, KOTOPBIM OHH AOAXHBI PYKOBOACTBOBATbCSI,  TAK)Ke COOTBETCTBHS HAM OTCYTCTBHS TAKOBOTO
MeXAY [IPaBUAOM U ACTICTBUSIMU B AQHHBIX 06CTOSITeAbCTBAX. TakuM 06pasoM, KOMIIETEHTHOE y4acTUe B
IPAKTHKAX IPEAIIOAATAET B HEKOTOPOIT CTeleHN pedAEKCHBHOE IIOHUMAHUE CTAHAAPTOB U CIIOCOOHOCTD
HAIPaBASITh IOBEAEHHE, COOTBETCTBYIOIee IPAKTUKE, HCXOAS M3 9TOTO IIOHUMAHUSL.

FOpuaryeckie IPakTUKU B 9TOM CTeNeHN PedAEKCHBHBI; HO OHU TAKXKe pedAeKCUBHbL TO eCTb peKyp-
cusHbol. ITpaBo — 9TO TaKOH BUA IPAKTHKH, B KOTOPOM TO, KAK MbI IIOHUMAEM, YTO MbI A€AAEM, HA CAMOM
AeAe GOPMHUPYET TO, YTO MBI A€AAEM — He IPUIHHHO-CACACTBEHHO MAH CAYYAiHO, KAK 9TO MOXKET OBITH
IIPU TIATEABHOM OOAYMBIBAHHH CBOEI'O TEHHHUCHOTO YAAPa, & IO CBOeN CyTH. To, 4TO ACAAIOT YYaCTHUKH,
YACTHYHO ONPEAEASIETCS] MX [IOHMMAHHUEM TOTO, YTO OHH AEAAIOT U 3a4eM. Boaee Toro, ato “Bocnpusitue”
HAM TIOHUMAHUe SIBASIETCS] OOI[eCTBEHHBIM HAU KOAAEKTHBHBIM, CBOETO POAQ KOHIIEIITYaABHBIM AOCTOSI-
HHUEM, 13 KOTOPOTO OTAEAbHbIE YYACTHHKH YePIIAIOT CBOE 0CO00e MOHMUMAHKE U B KOTOPOE OHU BHOCST
CBOI1 BKAAA, HCXOASL M3 CBOETO IIOHMMAHHUSL. JTO He O3HAYAET, YTO IIPEACTABACHHS KOPEHHBIX HAPOAOB
00513aTeABHO BEPHBI, IIOCKOABKY yYaCTHUKAM He 005I3aTeABHO OBITH ICHOBHASIIUMHU B OTHOLIEHNH CBOEIT
IPAKTHKH, 1 MHOTHE MOT'YT ObITh He YBEpPEHBI HAHM COUTBI C TOAKY TEM, YTO OHH ACAAIOT. TeM He MeHee,
KOTAQ TEOPETHKH COOMPAIOT AQHHbIE FOPUCIIPYAEHIIHH, KOTAQ OHU COOMPAIOT TO, YTO AIOAH 0YMA0M O TOM,
YTO OHHU AEAQIOT, TO, YTO OHM COOHPAIOT, He SIBASETCS MHPEHOMEHOM; CKOpee 9TO IPUCYIIe CAMHM SIB-
AeHusiM. To, BO 4TO OHU BepSIT, He S6AseMcs NX TIPAKTUKOM, HO, KaK AIOOHAY TOBOPUTD FOPUCTHI 061I[ero
IIPaBa IIPOIIAOTO, 3TO Ay4lllee AOKA3aTeAbCTBO, KOTOPOE Y HAC €CTh OTHOCHTEABHO 9TOM MPAKTHKH. Teo-
PETUKU AOAXKHBI CAEAATD BCE, YTO B UX CHAAX, YTOOBI PACKPBITh, MACHTHPULIPOBATD, IOHATb U CPOPMYAU-
POBaTh 3TO CKPOMHOE PePAEKCHBHOE IOHUMAHIE IPAKTUKU TEMH, KTO €10 3aHIMAETCS.

Yro TakKe BEpHO B OTHOIIEHUU IOPHAMYECKUX IIPAKTUK, TAK 9TO TO, YTO II0 MEpe TOTo, Kak 06I[eCTBO
CTAaHOBUTCSI 6OA€e CAOXKHBIM M CIIOCOOHO OCBOOOAHTD, IIO KpaiiHeil Mepe, HEKOTOPBIX CBOHMX YAEHOB OT
H3HYPHUTEABHOTO TPYAQ, CBSI3AHHOTO C IPOIIUTAHKEM, T€, § KOTO eCTh HEMHOT'O CBOOOAHOTO BpeMeHH, MO-
ryT 60Aee IMPOKO PA3MBIIIASITS O CBOMX IPAKTHKAX, ITPeAAarasi 6oAee ob1jie U sCHbIe OIUCAHUS 001Iero
[IOHMMAHUS CBOMX IIPAKTUK B UCTOPHSX, MHaX U TeOpHsiX. VIMIAMIUTHbIE HAPOAHBIE IIOHSTHS [IOAyYa-
IOT TEOPETUYECKOe H3AOXKEHHE U 3amuTy. V1 9TH TeOpUM 1 KOHIIENUU MOT'YT AOCTHYb OLIPEACACHHOMN
CTelleHH aBTOHOMHH OT CAMHX IIPAaKTHK, BAUSISL Ha HAIIPABACHUS, B KOTOPBIX 3TH [IPAKTHKHI Pa3BUBAIOTCS
¥l UBMEHSIOTCA. DTH TeOpeTHYeCKHe OLleHKH (PHAOCOPCKHE HAM TEOAOTUYECKUE) CAMHU 10 cebe MMeroT
HCTOPHIO, IEPETIAETAIOIIYIOCS C HCTOPHei Bce O0Aee CAOKHOTO Pa3BUTHUSI COLJHAABHbIX, SKOHOMUYECKHX,
MIOAMTHUYECKHX 1 LePKOBHBIX HHCTUTYTOB 06IIECTB, B KOTOPBIX OHU 6blAM co3paHbl. “Vipes mpasa [Te.
ius] nmeer ncropuio, — mucas Muasep, — KaKk U caMu 3aKOHBI, @ TAKKe PUAOCOPHSL, KOTOPAsk CO3HATEABHO
obcyxaaeT a3TH 3aKOHBI (1 uaeto pasa)” [2, p. 16].

Boaee Toro, aTa pedpaeKCHBHO-PeKypCHBHAs IPUPOAQA IIPaBa KAK [IPAKTHKH TAKKe UMeeT HCTOpUde-
ckoe usMepenue. ObimecrBeHHOE pedAeKCHBHOE IIOHUMAHUE IIPAKTHKH BO3HHKAET B KOHKPETHbIX COLIU-
AABHBIX, TIOAUTHYECKUX M KYABTYPHBIX OOCTOSTEAbCTBAX B OIIPEAEACHHbIE MOMEHTHI BpEMEeHH, peariupyer
Ha HUX U coxpansieTcst. M1 1o Mepe TOro, Kak 9T 06CTOSTEAbCTBA MEHSIOTCS C TeYeHHEM BPeMeHH, MOXKeT
MEHSITbCS ¥ [IOHMMAHMe [PaBa, XOTs 9TH [IOHUMAHUSI MOTYT OTCTaBaTh OT U3MEHEeHHI B ripase. TouHo Tak
’Ke, IOCKOABKY peAEKCHS II03BOASIET A0CTPArHPOBATHCS OT IPAKTUKU H AOCTHYb OIIPEASACHHOM KPHTH-
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4eCKOM AUCTAHIIMU 110 OTHOIIEHHIO K Hell, M~3MeHeHHUs B IOHMMAHNK MOTYT IPeABOCXHUIIATh COLIMAAbHbIE,
MOAUTHYECKHE HUAH KyABTYPHBIE U3MEHEHHS 1 AaKe pOPMHUPOBATh HX.

TaxuM 06pasoM, $pra0CcOPCKas IOPUCIPYACHIIHS, KOTOPAs AeAdeT PePAeKCHBHOE IIOHIMAHIE SIBHbIM
U CTPEMHUTCS K KPUTHIECKOMY CaMOCO3HAHHUIO GOPMHUPYIONIEro MPaKTHKY ITOHUMAHUS MpaBa, AOAKHA
IPU3HATh He TOABKO TO, YTO pedAeKCHBHOE IIOHMMaHKe MEeHSAeTCs C TeYeHHeM BpeMeHH, HO U TO, 4TO Ta-
Kye M3MeHEeHHUs, OTPaKalolliie U3MeHeHHs B IIPAKTHKe B OTBET Ha M3MEeHeHMs B ee COIIMAAbHOM U II0-
AMTHYECKOM KOHTEKCTe, IIPUCYIIM XapaKTepy 9TOM MpakTHKU. [IpaBo u Haum npeacTaBAeHHA O HEM He
TOABKO MMEIOT HCTOPHIO, HO H SIBASIOTCSI €e HeOTheMAEMOM YacThio. Taxum 06pasoM, HCTOPHUS SIBASIETCS
HEeOTheMAEMOH YaCThI0 pOPMHPOBAHHUS IOPHCIPYACHITHH.

VimMenHO Ha 3TOM 3Tarte MAPTHEPCTBO MEKAY COITHAABHO-HCTOPUYECKIM HCCAEAOBAHKEM 1 GHAOCOP-
CKOM I0OpHCIPYAEHITHEN MOKET IPUHECTH CBOU MAOABL DTH ABA HalIPaBAEHHUS HCCACAOBAHUS IPUBHOCST
B IIAPTHEPCTBO Pa3AMYHbIE, HO B3aUMOAOIIOAHSIONIIE HABBIKY, HHCTPYMEHTBI U HHTEAAEKTyaAbHbIE YCTa-
HOBKH, U Ha IIePBBIi [IAQH BBIXOAUT HCTOpHYecKoe u3Mepenue pusocodpun. OHa 6yaeT BKAIOYATH B ceOs1
H3ydYeHHe IIOMbITOK TEOPETHUKOB, H3YYAIONIX Pa3AMYHbIE “GpOPMBI IIPaBa’, AATH YeTKOE BHIPAXKEHHe yHAC-
AGAOBAHHBIM U IPAKTUKYEMBIM IIOHATHSM, II0APa3yMeBaeMbIM B HUX. CpeAr TaKUX TEOPETHKOB MOTYT
ObITD BhIAAIOIHECsT pruaocodsl, Takue Kak Apucroreas, Kant u Benram, ¢raocodsi-reoaory, Takue Kax
Aap-OQapabn, Poma Axsunckuit, OxxaM u Xykep, a TakKe CKAOHHbBIE K TEOPHH IIPAKTHKHU I IOPUCTDI, Ta-
kue kak Mapcuanit [Taayasckuit u MaTsio Xefia. Pazmsbimnaenus 06 ux paboTax MOTYT IPHUBAEYb BHUMA-
HHe K U3MepeHHUAM UAM aclleKTaM IpaBa — MAH, 10 KpaitHel Mepe, IpaBa B OIPEACACHHbIX HCTOPHYECKHX
KOHTEKCTAaX, — KOTOPbIe B IPOTUBHOM CAy4ae MBI MOTAU OBl YITCTUTb U3 BUAY. DTO TAKKe MOXKET IIOMOYb
HAaM AydIlle [IOHATD, KAK COLIUAABHbIE CHABI MOTYT BO3AEHCTBOBATH Ha IIPABO, YTOOBI AOOUTHCSI U3MEHEHNUIT
B 3aKOHOAQTEABCTBE M B APYTHX COIIMAABHBIX M IOAUTHUYECKIX HHCTUTYTAX, IIOCKOABKY 3TO MOXET AATh
HaM IIPeACTaBAeHHE O TOM, KaK IIPaBoO B ero palliOHAABHOM, COBEIIaTeAbHOM M3MepeHUH pearupyer Ha
9TH CHABI, BKAIOYAET HX B Ce051 1 [IepeHAIPABASIET.

KommyHnkaTHBHaSI FOPHCIIPYACSHITHS
drrocodckast IOPUCIPYACHIINS, TAKIM 006Pa3oM, AOAKHA OBITh “KOMMYHUKAMUBHOT” — TIOA STHM 51
) M

HOAPA3yMeBal0 He ‘COLIMAABHYIO HAM <«COLIAETAABHYIO>», a CKOpee MHTEAAEKTYaABHO 9KCTPABEPTHPO-
BaHHYIO M OPUEHTHPOBAHHYIO Ha B3AUMOAENCTBHE IOPUCIIPYACHIIUIO. ] yIIOMSIHY ABa acIIeKTa 3TO KOM-
MYHHKaTHBHOCTH. Bo-miepBbIX, OyAydH “CTOPOHHHIKOM YCTaHOBAEHHSI CBSI3€il, OHA CKAOHHA OBITH KOM-
MYHHKATHBHO B OTHOLIEHHH pOPM AU MPOSIBACHHII [IPaBa, KOTOPbIe OHA TOTOB HCCAEAOBATh B CBOEM
CTPEeMAEHUH K TAYOOKOMY U IIPOSICHSIIONIeMY TOHMMAHHIO IPUPOADI IipaBa. TakuM 06pa3om, 3a MCKAIOYe-
HUeM BPeMeHHBIX TAKTHYECKUX COOOpaXKeHH#l, OHa He OyAeT OrpaHMYKMBATh CBOE BHUMAHIE 3HAKOMBIMU
MYHHIJMIIAABHBIME [IPAaBOBBIMU CHCTEMAMH, & PACKUHET IIHPOKYIO CETh, OXBATHIBAIOLIYIO MEXAYHAPOA-
HOe ITyOAUYHOE IIPABO, CIIOCOOBI YACTHOTO PACIIOPsDKEHHS, lex mercatoria v pOpPMBI pEANTHO3HOTO IpaBa.
Ee He myraror o4eBHAHbIE PACXOXKAEHUSI C IPUBBIYHOM IOPHAMYECKON IPAKTHKOM.

Bo-BTOpPBIX, OHA OOBEAHHSIETCS C APYTUMH METOAAMH HCCAEAOBAHHS, HAIPABAEHHBIMH Ha 6oaee
ray6okoe MOHMMaHMe IPABA M COLJMAABHOM CpeAbl obuTaHus YearoBeka. Ha MHOrHe BOmpocsl, KoTOpbIe
$raocopckast IOPUCTIPYACHIMS CIUTAET SKM3HEHHO BOXKHBIMH AASL CBOETO 0COHOTO Criocoba H3ydeHus u
[OHMMAHUS [IPaBa, MOXKHO OTBETHUTb, TOABKO OIHUPAsCh Ha BKAAA APYTHX AMCLIMIIAMH, OCOOEHHO 9MIIH-
PUYECKHX COLIUAABHO-IIPABOBBIX HCCAEAOBAHHII ITpaBa. Harmprmep, Mbl MOTAM 6bI COTAACUTBCSI C TEM, YTO
IIPAaBO HU B MaAeMIIel CTelleHN He OCMBICAEHO, €CAH OHO IIOHUMAETCS POCTO KaK CHCTeMA abCTPAKTHBIX
IIOAO>KeHH I HAM HOPM. ITpaBo CyIjecTByeT AHIIb TOCTOABKY, TOCKOABKY OHO 0eliC118yern A IIPAKTHKYeT-
cs1 B obmrectse. Takum 00pa3oM, HAM HYXKHO IIOHSTb, YTO 3HAYUT MPHMEHSITH IIPABO B 00OIeCTBE, MOXKHO
CKa3aTh, npasusbHuim 06pasom. OKa3bIBaeTCs, 9TO OYEHb CAOKHBIN BOIIPOC, B PeIIeHUH KOTOPOTO MbI He
MO’KEM HAAESThCS Ha AOCTHIKEHHE KaKOr0-Au6O0 IIPOrpecca, II0Ka He IOMMeM, KaK U3yJaroTCsl K COOAIOAA-
I0TCSI IpaBOBbIe HOpMBL HO B CBsI3M € 9THM BO3HUKAIOT BOIIPOCHI, 32 OTBETAMH Ha KOTOPbIe PUAOCOPCKas
IOPHCIIPYACHLIS AOAXKHA O6PATUTHCS K OMIMPUYECKUM COLMAABbHBIM HayKam [ 10, p. 45-65]. “Bremmsia
KOMMYHHKATHBHOCTD $UAOCO(CKOI IOPHCIIPYACHIIUK TPebyeT napmHepcmea B IpaBOBOM HCCACAOBAHII

drrocodckast IOPUCTIPYASHIMS 0OBEANHSIET IICHXOAOTHIO, COIIMOAOTHIO, HCKYCCTBO U AUTEPATYpPY H
YUUTCS y HUX U3MEPEHHSIM U TAyOHHe YeAOBEYeCKOM IPUPOABL; OHA 00beAHHSET IKOHOMUKY, IIOAUTOAOTHIO
M COLIMOAOTHIO M YYHTCSI Y HUX HHCTHTYTaM, KOTOPbIE CTPYKTYPHPYIOT YEAOBEYECKYIO JKHU3Hb B COODIIe-
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CTBAX; OHA OOBEAMHSIET MCTOPHUIO M YUHTCS Y Hee PA3HOOOPA3HIO TAKUX MHCTHTYTOB, IATTEPHAM HX B3a-
HMMOAEHMCTBUS M BAMSIHUS, @ TakoKe BAMSHME Ha HUX IIOAUTHYECKHX M COL[MAABHBIX MeXaHu3MOB. M3 cBoeit
COOCTBEHHOM HCTOPHUU Y MCTOPHU TEOAOTHYECKHX Pa3MbIIIACHUI Ha TOAOOHbIE TEMBI OHA Y3HAET O pas-
HOOOPA3HH Cr1oco60B, C MOMOIIBI0 KOTOPHIX pOPMYAUPYIOTCS U 3AINUIIAIOTCS HesIBHbIE IIPEACTABACHIS O
IPUPOAE YeAOBEKA H COLHAABHBIX, IOAUTHIECKUX I [IPABOBbIX MHCTHTYTAx. FIcTOpHs Takoro popa ocobeH-
HO BaXKHA AASL KPUTHUYECKOTO OCMBICACHHUS PUAOCOPCKO IOPUCTIPYACHIIUH B €€ TeOpeTUYeCKOi HCTOPUM.
Mb1 He MOXKeM OTBETCTBEHHO OTHOCUTBLCA K PUAOCOQCKOI OPUCIIPYACHIIMH, He BCTYIIHB B IApPTHEP-
CTBO C 3THMH APYTHMHE COCTABASIIOIIMMU OOLIYIO IOPHCIIPYACHIMIO AucnuanHamu. Ho aTo mmenHo map-
THepCTBO. Paboure OTHOIIEHNUSI MEXAY BCEMU STHMH COCTABASIOIIUMY OOIell IOPHUCIPYASHIIHH AOAXKHDI
OBITb CKOpee POPMOIT KoMMyHUKAMuUBHoCHY, 1eM noduurenus. TIpakTrKa IOPUCIPYACHINN U IIpaBa KaK
AHCIJUIIAMHBI TPEOYIOT KOMIIAEKCHBIX YCHAUH, HATIPABAGHHBIX Ha pellieHre IPOOAeM i BOIPOCOB, KOTOPBIE
€CTeCTBEHHBIM 00pa30M He IIPUHIMAIOT GOPMY KAKOH-ANOO OAHOM AMCIJUIIAMHBI HAM METOAQ HICCACAOBAHIS
H He AOAKHBI OBITh COCPEAOTOUYEHbI MCKAIOUUTEABHO Ha HHX. IIapTHEpHI, C KOTOPBIMH CTOUT UMETh AEAO,
COXPAHSAIOT CBOM OTAMYHTEABHBIE TOAXOABI, HO KQXKABIN U3 HUX IPUBHOCUT B IAPTHEPCTBO MHCTPYMEHTBI,
PeCypChI U Pe3yAbTaThl THIATEABHOTO M U30IPEHHOTO MPUMEHEHHUS 3TUX OTAMYUTEABHBIX IOAXOAOB.

KoMMyHHKaTHBHASI IO PHCIIPYACHIVHSI
KaK HCTHHHO KPHTHYECKasl FOPHCIIPYAEHI{HS

YpPOK, KOTOPBII1 MOXXHO H3BA€YD U3 ITHX PA3MbIIIACHHI, 3AKAIOYAETCS] He B GAHAABHOM MBICAH O TOM,
YTO KOHIIEIIIUHY IIPABa AOAKHBI [IOHIMAThCS B UX CIHELHPUIECKUX HCTOPUIECKUX OOCTOSTEABCTBAX, U He
B [IOBEPXHOCTHOM HCTOPHIJUCTCKOM CKENITULM3Me II0 OTHOLIEHHIO K IIUPOKOMY (PHAOCOPCKOMY HCCAE-
AOBAHUIO, KOTOPBIi1 HACTAKBAET Ha 3aMeHe PUAOCOPUU IIPaBa CTPOrO UCTOPHIECKUM, AOKAABHO OPHEHTH-
POBAaHHBIM COLIMAABHO-TIPABOBBIM HCCACAOBAHHEM. YPOK CKOpee 3aKAIOYAeTCs B TOM, YTO IIO-HACTOSIIIEMY
draocodckasi, a 3HAYUT KPUTUIECKAST FOPHCIIPYACHIINS], AOAKHA HE TOABKO IIOMHUTb 00 MCTOPHH IIPaBa U
TeOPETUIECKHX PA3MBIIIACHHSIX O Hefl, HO i OTHOCHTBCS K Heil PUAOCOPCKH, OIUPASICh, FA€ TOABKO BO3MOX-
HO, Ha Ay4Illee 13 TOT'O, YTO MOT'YT IIPEAACKHTD HCTOPHKH U IIPAKTHIKI APYTHX POACTBEHHBIX AUCIIUIIAMH.

TaxuM 06pa3oM, ¢ y4eTOM H3AOKEHHBIX HAMHU (PAKTOB O IIpaBe U PpePAEKCHBHBIX PAa3MBIIIACHHUIT O HEM,
LIKPOKO PACIHPOCTPAHEHHOE COBPEMEHHOE OTHOIIEHHE aHAAMTHYECKON PUAOCOPHH IpaBa K MCTOPUU
TOTO 1 APYTOTO He MOXKET OBITh 000CHOBAHHO MOAAEPIKAHO. Vbl He MOXKeM U36ABUTbCSI OT IIOCAEACTBHIT
IPOLIAOTO, UTHOPHPYS HX, PABHO KAK U HE MOXEM C YBEPEHHOCTDIO IIPUHSTh TOUKY 3PEHHS BUTOB O TOM,
YTO IIOHSITHS HAM API'YMEHTHI IIPOLIAOTO GOABIIE He SBASIOTCS HAIIMMHK ITOHSTHSIMU HAM APTyMEHTAMH,
[OTOMY YTO OHU OBIAN 3aMeHEHBI HHTEAAEKTYAABHO 6OA€e MOIIHBIMU UAU YCIIEIIHbIMH, HAU YCTPAHEHDI
prrocodcku 6oaee U3OPEHHBIMU CIIOCOHOAMI MBIIIACHHS.

EcAn mouck BCeoObeMAIOIIUX OOBSICHEHHIT SIBASIETCS LIEABI0 GHAOCOPCKON IOPUCIIPYAEHLINH, TO ee
IPSIMO¥ OOSI3AHHOCTBIO SIBASIETCSI COXPAHEHHE PEIINTEAbHO KPUTHIECKON [O3UIMH, OCOOEHHO B OTHO-
LIEHHH COOCTBEHHBIX IPEANIOCHIAOK H CIIOCOOOB MbImAeHHs. YTOObI COXPAaHHTH CBOK KPHTHYECKYIO
ocTpory, $rAOCOPCKAST FOPHCIPYACHIINS AOAXKHA IIOAXOAUTD GUAOCOPCKH, TO €CTb KPUTHIECKH, K CB0ell
cobcmeenHoli ucmopuy 1 ICTOpUX pedAeKCHBHOTO MOHUMAHUS IpaBa. ITocTymas TakuM 06pasoM, MBI 110-
Ay4aeM BO3MOXXHOCTb, ITO CAOBaM YOAAPOHQ, “OHSTDH KOHIJEII[HH IIPaBa U IIPOTUBOPEUMs B OTHOIIEHHH
IpaBa, OTAMYHbIE OT HAIIUX COOCTBEHHBIX KOHLIETIUI M HAIIMX cOOCTBeHHBIX mpoTuBopeunit” [11, p.
381], 1 TeM cambIM Ay4Ile IOHSTH HALM COOCTBEHHbIE BOIPOCH 1 oTBeThL. Ho 4T0 eme 6oaee BaXXHO, MbI
IIOAyYaeM BO3MOXHOCTD YBHAETD, KaK 9TH KOHIJEIIIIUH 1 IPOTHBOPEUFsI, 9TH BOIIPOCHI i OTBETHI CBSI3AHBI
C COIIMAABHBIMU M IIOAUTHYECKUMH OOCTOSITEABCTBAMH HX BPeMEHH U MeCTa, a TAKKe C boAee MIHPOKH-
MU PUAOCOPCKUME PAMKAMH, UCIIOAB3YEMBIMH AASI MX IIOHUMAHMSL. MBI TaioKe MOYKEM OLIEHUTBH, KaK OHU
MOTAH [IOBAVSITD — MAH II0 BOKHBIM IIOAUTHYECKUM HAU GUAOCOPCKHIM IIPUINHAM PELINTEABHO He CMOT-
AVl IIOBAVISITD — HA HANIY COOCTBEHHYIO MPAKTHKY. MBI TaKKe MOXKEM U3BA€YDb BAXKHBIN YPOK U3 TOTO, YTO
“natoc mo, umo muit 8b16paAL, NAIOC 10, 4MO MbL MeHSem” — 4eM OOABIIe Bellleil OCTAeTCsl HeM3MEHHbIM, TeM
OOABIIIe OHI MEHSIIOTCS, — YTO XOTSI IIOHSTHE MOKET COXPAHSTh CBOE MECTO B IIOHMMAHUM [IPaBa B Tede-
HUe AAUTEABHOTO IIEPHOAR, €€ COAEPIKAHIE MOXKET CYIeCTBEHHO H3MEHHTbCS, TAK YTO SIBACHHSI, KOTOpPbIe
OHa IIPEACTABASIET, MOI'YT OBITh M3MEHEHB], OHO, OAHAXXABI 3AXBaueHHOE, HAY CTPEMAEHHE, KOTOPO€e OHO
KOTAQ-TO BBIPXKAAO, 3aTEMHSIOTCSL. BbIsiBAeHIe 9THX H3MEeHEHHIT B HEKOTOPBIX CAYYasIX MOXKET 00OTraTHTb
Hallle [IOHMMAHUe, OCAAOUB XXeCTKHE IPAHHUIIbI IPUBBIYHOIO COBPEMEHHOI'O HCIIOAb30BAHMUSL
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Boaee Toro, cepbe3HO H3y4ast ITY UCTOPHIO, COBPEMEHHAS FOPUCTIPYACHIIUSE MOXKET PACIIMPHTb KPYTo3op,
HEOOXOAMMBIIT AASL KPUTHYECKOTO OCMBICACHIIS HAIIeH COOCTBEHHOM IOPUAMMECKOH IIPAKTHKHY ¥ HAIIIKX ITOTIbI-
TOK ee praocodckoro obbscHerus. Praocopckast IOPHCIPYASHIHS He IIPOCTO UCIIOAB3YeTCs Ha CAyXOe ro-
CIIOACTBYIOILUX B3IASIAOB Ha COBPEMEHHYIO IOPHAUMECKYIO IIPAKTHKY, AAKE Y YOESKACHHBIX, CAMOMACHTHHLI-
pyromuxcst ydacTHIKOB. PHAOCO S, KOTOPAst B OCHOBHOM OIHPAETCst Ha MHTYHIIHIO, HEU30€XKHO F HeKPHTUIHO
HOAYHHSETCS] HACTOSIIIEMY, He OCO3HABAS TOTO, UTO BAMSET Ha 9TH MHTyHImU. Praocodckast I0pUCTIpyseHITHs
HY>KAQETCSI B KPUTHYECKON AUCTAHIIUN H PECYPCaX AAS KPUTHYECKOH OLIeHKH CYIIIeCTBYIOLIHX IPEACTABACHHI O
IIPHBBIMHOM IPAKTHKE, HO TAKASI AUCTAHIUSI U PECYPChI PEAKO SIBASIFOTCSI PE3YABTATOM OAHOF AHIIIb A0CTPAKIHH.
INonnmManmye cHA, KOTOpbIe CPOPMIPOBAAH IIPAKTHKY, U IIPEAIIOCHIAOK, GOPMUPYIOLIUX ee, MOXKET 0becrieqnTsb
AVICTAHIIIO K PECYPCBI, HEOOXOAVMbIE AASL PEIEeHIS 3aAIH. DTO MOXKET IIOMOYb HAM Pa3pyLIUTh TUPAHHIO Hbl-
HEIIHUX UHTYUTHBHBIX IPEACTABACHHI, CPOPMIPOBAHHBIX IIPEAYOESKACHHSIMH, HAXOASIIMUCS 33 [IPEACAAMU
HAIIEro OOBIMHOTO BHAEHWSI, H 3TO MOXET IIOMOYb HAM PACKOIIATh, HACHTHPHIMPOBATh, CHOPMYAUPOBATH U
KPUTHIECKU HCCAEAOBATH HX. OOHApy KeHHe 3HAKOMBIX [IOHSTHIT B H3HAYAABHO HE3HAKOMbIX KOHIIEIITYaABHBIX
M ICTOPHMYECKHX KOHTEKCTAX YACTO IIPOAMBAET HOBBIF CBET HA 3TH IIOHSTHSI, BbISIBASIS ACIIEKTDI MAM CBSI3H C APY-
THIMH IIOHSITHSIME I IIPOOAEMaMY, KOTOpbIE MbI B IIPOTUBHOM CAydae YITYCKAEM U3 BHAY.

MBI He BbIHECEM XOPOIIHMX YPOKOB U3 9TON MCTOPHH, ECAH MOCIELINM [IPEBPATUTh UCTOPUYECKHX
AMYHOCTEN B HAIIMX COBPEMEHHUKOB, Pa3AUBAsI MX 3a00THI M IIPOTHBOPEYHS B HEAQBHO U3IOTOBAECHHbIE
MeXH AASL BUHA. MBI AOAXKHBI TEPIIEAMBO CAYIIATh, U He IIOTOMY, YTO aBTOPBI IPEABIAYIIX PAOOT HAU APY-
THe aBTOPBI BBICKA3bIBAAUCH IIPABUABHO HAH AQXKE SICHO, U He TIOTOMY, YTO y HUX BCEIAQ €CTb YTO PaccKa-
3aTh O CBOEJ PAKTHKe HAM O HaIllefl, a CKopee IOTOMY, YTO BCe, YTO OHM MOT'YT CKA3aTh — IPABAMBOE, I10-
Ae3HOE, IOyYHTEeABHOE AU HeCCMBICAEHHOE, — CKOpee BCero, ObIA0 HAIMCAHO, He Mest B BUAY Hac. Mrak,
9TOOBI HAYATh [IOHMMATh, YTO OHM XOTST CKA3aTh, U KaKUe API'YMEHTDI ¥ HHUX €CTb B IIOAAEPIXKKY 9TOrO,
HaM HY>KHO ITOCHAETb B UX A€KI[OHHBIX 33AaX, IOCAYIIATh UX [IEPUIATETHYECKIE ACKYCCHU M OLeHUTD
PEAKIIHIO UX COBpeMeHHUKOB. CAeAaB 9TO, MBI 3ACAY>KHM IIPABO MIPHCOEAMHUTHCS K HUM Ha PUAOCOPCKOIT
CIleHe B HAA@XKAE, YTO HaM OYAET YTO IPEAAOKHTD APYT APYTY.

Kpuruaeckas $puaocodckast FOPUCIIPYASHIIHS TAKKe SBASIETCS KOMMYHHKATUBHOM II0 OTHOIIEHHUIO K
FOAOCaM TeX, KTO C Te4eHHeM BpeMeHHU CUCTeMATHIeCKU HCKAIOYAACS U3 XOPa YIACTHUKOB IOPUAMIECKOM
IPaKTHKH, ¥ OYAeT IPUCAYIINBAThCS K HUM. HanpuMep, GpeMUHICTKY BBIABHHYAY Ha [IEPBBLIL IIAQH TO, YTO
MBI MOTAM OBl Ha3BaTh “TIPOOAEMOIT HEYCTaHOBAEHHOM HOPMbI. II0BepXHOCTHAsI HEUTPAABHOCTD IIOHS-
THS A KaTETOPHH, [0 MX MHEHHUIO, YaCTO MOXET MACKHPOBATD Y3KYIO HAH IIPEAB3SITYIO UMIIAULIUTHYIO
HOpMy mpuMeHeHnst. CAeroTa K IPUCTPACTHSM — 9TO He YHHUBEPCAABHOCTD; CKPBITASI IPEAB3STOCTD —
9TO He 00BEKTHBHOCTD. BoAee TOro, yTBEPKAAIOT OHH, HEOOXOAMMO MPHCAYIIATHCS K FTOAOCAM TeX, KOTO
HCKAFOYHAH, YTOOBI [IPHBAEYb BHUMAHUE OOLIeCTBEHHOCTH K IIPeAB3SATOCTU. [0AOCA HCKAIOUEHHBIX AQIOT
HEOOXOAMMYIO IIEPCIEKTUBY U MOTHBALIHIO AASL KPUTUYECKOTO OCMBICACHUSI SI3bIKA [IPABA U PEAAUIT, KO-
TOpbIe OH IPEAICHIBAET. BIIAOT AO BTOPOI1 IIOAOBUHbI ABAALIATOTO BeKa $HAOCOQIS IpaBa ObIAA B 3Ha-
YHTEABHOM CTEIeHU I'AyXa K 9THM FOAOCAM. YMeHHe IIPUCAYIINBATHCS K TY>KHM FOAOCAM — BAXKHBII METOA,
KpUmMu4eckoii ICTOPUM 1 IOAAMHHO GHAOCOPCKOM IOPHCIIPYACHIIUH.

OTu mAen M KPUTHUIECKHe B3TASIABL HE BCETAQ AOCTYIIHBIL, HO M He TapaHTHPYIOTCS IIOCAE TOTO, KaK
oHH 6b1AM IIpHOGpeTeHbl. OHU SBASIOTCS PE3YABTATOM CEPhE3HOTO CAYIIAHUS M TEPIIEANBOTO U3yYeHNs,
3aHUMATEABHBIX B3TASIAOB, KOTOPbIE IIPH [IEPBOM 3HAKOMCTBE, a YACTO M FOPA3A0 IIO3)Ke, MOT'YT IIOKA3aTh-
Cs1 HAM Iy>KABIMH M YCKOAb3aroImMu. HaM Hy>KHO IIPOA€AATDb TSDKEAYI0 PaboTy, YTOOBI IIOHSTh HX HAEH
M apIyMeHThI B X POAHOI cpeae obuTaHus. 51 MOAO3peBaro, YTO MBI He CMOXEM IPOABHHYTbCS OYeHb
AAA€KO B HallleM TOHUMAHHIHU UX — U TAKKM 0OPAa30M C [TOAb30I1 BOBAEYD UX B AMAAOT C HAMHU — 63 AOATOro
U TIATEABHOTO BBICAYIIMBAHIIS, IPEXAE YeM MbI 6POCHM BBI30B MAU IIPHMEM TO, YTO OHHU XOTST CKA3aTb.
KoMMyHUKaTHBHASI IOPUCIIPYACHIMS HE TOABKO OTKPBITA AASI IIOMOIIY, KOTOPYIO MOI'YT IPEAAOKHTD
ApPYTHe AUCLHIAMHBL, HO U TOTOBA K TOMY, YTOOBI ObITH HAKA3aHHOW, IIOCKOABKY OHA IIPHAEP)KHBAETCS
CBOETO IPU3BAHMS K CAMOKPHUTHUKE.

Aox. Ilocrema, 3aH FRIABIMAAPBIHBIH AOKTOPBI, CoaTycTik Kapoanna Yausepcurerinig Imepn-
Tyc npodeccopsi (Yamea Xuaa, AKII): ®rrocopusiapik Kykpixrany: maipiMaay.

Annoranust. Bya keicka Makasapa ¢raocodusiabik, Kyxpikrany spicTepi MeH OacuIBIABIK epesxeAepi
Typaabl ke3Kapac kepceriareH. Puaocodusaaplk KyKbpIKTaHY MAAIBI KYKBIKTAaHYABI AAQMBITYAQFBI HETi3ri
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cepiKTec OOABII TAOBIAAABL, OA AAAMAAPABIH, JAEYMETTIK XKOHE CAasiCH OMipiHAETi KYKbIK IIeH OHbIH, OPHbIH
TYCiHYAl TEpPEBAETY YIIiH PallJMOHAAADBI 3€PTTEYAIH KOIITETeH TYPAEPIH 6ipi1<TipeAi. Bya cepixrec Tabura-
ThI GOMBIHIIA AVMICKYPCHBTI, KYKBIKTBI )KaH-XKAKTbI TYCIHAIPYT€ YMTBIAAADI, cabaKTaCTBIKTHI i3AeHAl XKoHe
6ip-6ipiHe yKcaMailTbIH OOABII KOPIiHETIH KYOBIABICTAp APACBIHAAFBI YKCACTBIKTAPABI AHBIKTAHABL, CO-
HbIMeH KaTap TabUFaTsI O0OMbIHIIA O3iH-031 CBIHANTHIH JK9He Tapuxi. OA COHAAN-AK TAOHFATHIHAH KOMMY-
HUKATUBTI, SIFHM HHT@AAEKTYAAADBI 9KCTPABEPT XKIHE 03apa IpeKeTTecyre OaFbITTAAFAH.

Tyiiindi cosdep: anarumuxarv Kyxoumany, Ocmun, Xapm, mapuxu adic, Kykoismany adici, ncuxoao-
2Usl, IACYMEMMIK, IAEYMEMIMAr).

J. Postema Doctor of Law, Professor Emeritus at the University of North Carolina (Chapel
Hill, USA): Philosophical jurisprudence: a vision.

Abstract. This short article presents a vision of the methods and guiding principles of philosophical
jurisprudence. Philosophical jurisprudence is a key partner in the development of general jurisprudence,
which brings together many forms of rational inquiry to deepen the understanding of law and its place
in the social and political life of people. This partner is inherently discursive, aiming for a comprehensive
explanation of law, seeking continuity, and identifying similarities between seemingly incomparable phe-
nomena. It is also inherently self-critical and historical. Additionally, it is fundamentally communicative,
meaning it is intellectually extroverted and oriented towards interaction.

Keywords: analytical jurisprudence, Austin, Hart, historical method, method of jurisprudence, psychology,
social, sociology.
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HAYYHAA )KN3Hb

Ha nporsxenun narum amedt KoHrpecca IpoOXOAMAM 3acepHMS CIIEIMAABHBIX BOPKIIOIIOB,
OPTaHM30BAHHBIX II0 BCEM KAIOYEBBIM BOIIPOCAM COBPEMEHHOH (HAOCOQUH IIpaBa, TEOPeTHYeCKOiH
IOPUCITPYACHIINH, KOHCTUTYIIMOHHOTO M MEXAYHAPOAHOTO IIpaBa.
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Aokaapamu mpodeccop Borcureit mxoast mpasa Magsut Narikbayev University, A.¢.H. A.B. Aupukun. Ha
sopxmorne Korrpecca ¢ yyacruem ydensix us lepmanuy, Snonun u Vicanuu OH BRICTYIIMA C AOKAAAOM
«ITpobaema credosanus npasury u puduHeckuti 131k >, a Ha CEKIUH, TOCBSIEHHOM 9BOAIOLINY IIPABOBOTO
peaansma B pHAOCOPUH IPaBa, — C AOKAAAOM < Mexndy HAmypasusmom u unmepnpemayueri: CospemenHble
debamut 0 npupode npasosozo peasusma .
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Legal Power
and Legal

Competence This volume explores the concepts of legal power and legal

competence in fourteen original, cutting-edge chapters by leading
legal theorists. Legal power and legal competence are major topics
in jurisprudence, as they concern a range of practices, common to all
modern legal systems, that empower individuals to bring about changes
in the respective system by changing their own legal position or the
legal positions of others. This compilation covers five broad themes. The
chaptersin the first section address open questions on the meaning of legal power and legal competence,
while those in the second tackle problems regarding their normativity. The third section is devoted to
specifically exploring the relationship between legal power and constitutive norms. The fourth focuses
on the analysis of legal officials and legal offices, while the fifth and final section assesses various theories
of legal power and legal competence.
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MA3MYHbI

« A.B. Cmosba. Apam AeHeci KYKBIKTHIK peHoMeH petiHpe. b. 6 ¢ E.A. Ipubaros. Toxxipubeperi npus-
nunrep: Axxyac KoyAaMaHHBIH TeOpUSIABIK-KYKbIKTBIK KOHIenuusicbiHa Taspay b. 14 ¢ C.K. Hopuiuesa.
AKIapaTTBIK ACAAAAAQD JKIHE OAAPADBIH HUPPAIK ASYiPAE ABTOPABIK KYKBIKTBIK KATBIHACTAPBIHAAFBI POAL
b. 22 + A.A. Ockenbaes. PoMaH-repMaH KYKbIFBI IIAPTTAPBIHAAFB Kay3a MEH AFBIAIIBIH KYKBIFBIHBIH KOH-
TPaKTHIAAPBIHAAFbI MHTEHIUSHbI caAblcThipMaabl 3eprrey. b. 31 ¢ H.B. Kossosa. Peceit ®epepanusics
Mmen Kasaxcran Peciry6ArKachIHAQFBI KOFAMABIK, OMAIKTIH KYKbIKTBIK PETTEYIH CAABICTHIPMAABI-KYKBIKTHIK
taapaysl. b. 38 ¢ Asw. ITocmema. Ouaocodusavik Kyxpirany: maiieivpay. b. 49  A. B. Auduxun. Xa-
ABIKAPAABIK, KYKBIK GHAOCOPHACDHI )KOHE dACYMETTIK PUAOCOPHS KAybIMAACTBIFBIHBIH «KYKBIK YCTEMAIri,
9ALAETTIAIK XKoHe AeMOKPATHSIHBIH OOAAIIAFbI» KOHTpeciHe moay. b. 59.

CONTENTS

« AV. Stovba. The Human Body as a Legal Phenomenon. P. 6 « E. Gribanov. Principles in practice:
analysis of jules coleman’s theoretical-legal concept P. 14 « S.K. Idrysheva. Information intermediaries and
their role in copyright relations in the digital age. P. 22 « A.A. Uskenbayev. Correlation of causa in agree-
ments of Romano-Germanic law and intention in English law contracts. P. 31 « N.V. Kozlova. Comparative
legal analysis of public authority regulation in the russian federation and the Republic of Kazakhstan P. 38
« J. Postema. Philosophical jurisprudence: a vision P. 49 « A.B. Didikin. Review of the congress of the
international association for philosophy of law and social philosophy: “rule of law, justice, and the future
of democracy” P. 59.

Mpago v rocyaapcTso, Ne 3 (104), 2024 61



ABTOPJIAPFA APHAJIFAH AKIAPAT

«KyKbIK 5KoHe MeMAEKeT> 5KyPHAABIHA OYPbIH XKapHUIAAHOAFaH FHIABIMU MAKaAaAap, XKa30aAap, KYKbIKTAaHYABIH dPTYPAI ca-
AQAAPBIHAAFHI 3ePTTeyAep HOTIDKeAepi TypaAbl xabapaaMasap (KAKCHIPAK CAABICTHIPMAABI-KYKBIKTBIK CUIIATTAFbL), 5KaHa FHIABIMU
3aH 6aCHIABIMAAPBIHA IIOAYAAD, MEMAEKET XKIHE KYKBIK MICEACAeP KOHIHACTT MAHBISABI FHIABIMI KOH(GEPEHIIISAAD TYPAAbI MAKa-
AAAAP KAOBIAAAHAABL

JKapusiraHy yIIiH yCBIHBIAQTBIH MaTePHAAAAP KeAeCi TaranTapra xayan 6epyi Tic:

1. MemAeKeT 5KoHe KYKbIK, CAAACBIHAQFBI KAHA ©3€KTi AKIIAPATTHI XoHe OYPBIH XapusaaHOaraH xoHe 6acKa 6acbIABIMAAD-
A4 JKapHsIAAyFa apHAAMAFaH Oipereil FRIABIMU 3€PTTEYACPAIH HOTHKeAEPIH KaAMTyFa THIC. ABTOP MaKAAaHBI XkdHe 6acka MaTe-
PHAAAAPABI YCHIHFAH Ke3Ae PEAAKIIMSIABIK KEHECKe OAAPABIH, XKAPUSIAAHFAH-KAPHSIAAHOAFAHBIH dAAe 0acKa GACHIABIMAAPFA YCBI-
HBIAFAH-YCHIHBIAMAFAHABIFBIH XabapAayFa MiHACTTI.

2. KP BFM raaanrapsisa caitkec (2016 sxbiarst 4 Haypbiaparst N2 13409 6yiipbik, €3repTyAep 5oHe TOABIKTHIPYAAPMeEH)
FhiAbIME MaKaAa — OYPBIH SKapUSAAHOAFAH JKOHE SKAHAABIFBI 6ap ABTOPABIK d3ipAeMeAEPAL, KOPBITHIHABIAAPADI, YCHIHBIMAAPADI
KAMTHTBIH; HEMece OPTAK TAKbIPBIIKA GAMAAHBICTBI GYpBIH >KAPUSAQHFAH FHIABIMU MAKAaAaAapAbl Kapayra apHaAra (okyiteai
IOAY) FBIABIMHU 3€PTTEYAIH, SKCIIEPUMEHTTIK HeMece TAAAAMAABIK KbI3METTIH ©3iHAIK TYKbIPBIMAAPBI MEH aPaAbIK HeMece TYTI-
KiAiKTi HOTIOKeAepiH GasHAQY. FbIABIME MaKaAaHBIH KYPBIABIMBI aTaybIHAH, AHHOTALMSIAQH, TYHIH CO3AEPAEH, HETI3Ii epexeAep-
AeH, KipicriepeH, MaTepHaAAAp MeH dAiCTepAeH, HITIKeAepAeH (MAKAAAHDIH Heriari 6eairi, 9aeTTe, 3-4 GoAIMHeH TYpaabl — pea.)
TAAKBIAAYAQH, KOPBITHIHABIAQH, KAPXKBIAQHABIPY TyPaAbl aKnaparTa (6ap 60AFaH XKarAaiiaa), Ae6ueTTep TisiMiHeH TypaabL >

3. Makaaaaap Ka3ak, OpbIC, aFBIAIITBIH TiAAePiHAC JKapHsAaHaAbl. MakaAaAap Ka3ak, OpbIC, aFbIALIBIH TiAAEPiHAE KapHAaHA-
AbL. MaxaAaHbIH 6aChIHAQ ABTOPABIH aThl — 5KOHI MeH Teri (MaKaAa ayAapMAIIbIChI GOAFAH 5KAFAAIIAQ AyAAPMALIIbI TYPAABI AKIIAPAT,
MaKaAQHBIH GipHelle aBTOPBIHBIH, XKAHbIHAA KOPPECIIOHACHT-ABTOP KOPCETIACAL), FPIABIMH ASPesKeci, FHIABIMH ATaFbl, AAyasbIMBbI,
kapeapacer, JKOO, aBTOpABIH XYMBIC OPHBI, KAAACHI, €Al, SACKTPOHADBIK MEKEHIKAMBI TYPAABI ©3T€ A€ AKIIAPAT OPHAAACTHIPBIAAADL
ABTOPADIH TeriHeH KeHiH MaKaAaHBIH aTaybl, OPBIC, KA3aK SKoHe aFbIALIBIH TIAAEPIHAET YIII aHHOTALIUS (KeMiHAe 5-8 ¥c1>1bec) (aB-
TOPAQPABIH TeTiH, aThI-KOHIH, 9p ABTOPABIH XYMBIC OPHBIH JX9HE MAKaAQ aTAybIH ayAQpa OTHIPHII). AHHOTALMSAQ TAKbIPBIITHIH
©3EKTIAIr, 3epTTey TAKbIPHIObI, SKYMBICTBIH MAKCATDI, dAICTEP], JKAHAABIFbI SKIHE MAKAAAHDIH, HETI3r1 TY>KBIPBIMAAPHI ALIBIAAABL OP
AHHOTAIUSIAAH KeiiH TricTi Tiaperi 10 Herisri ces.

4. A4 dopmarsiparer 10-16 6erren TyparsiH Makaaa Microsoft Word matinaix pepakropsinpa Times New Roman
mpudTiMeH Tepisyi kepek, oamremi 14, 6ip HHTepPBAaA APKBIABI XKIHE MAKAAAHBIH, GAPABIK KOKETT] KYPBHIABIMABIK dAeMeHTTepi 60-
Aybl Kepek (JKOFapbIAAFbl 2-TapMaKTb! KapaHpa). Keaemi 16 6eTTen acaTbiH Makasaaap 6ac pepakTOpMeH Keaicireai.

S. Aepexkesaepre ciaTeMeAep MaKaAaHBIH MOTiHiHAE TepT6¥prH.ITI)I JKaKIIapa 6epiAeAi 5K9He KaXKeT OOAFaH >Karaaiiaa
GerTi KopceTe OTBIPHIN, «IAebueT> Ti3iMiHAE KeATIpiAreH Aepekkesre THicTi GMOAHOrpadHsABIK CiATeMeHiH HOMIpi TypiHAe
pecimaeaeai, mbicaast: [9, 12-6er]. BipHelne pepexxes HoMipAepiH KepceTeTiH MITIHAIK ciATeMeAepae COHFbIAASL bip-6ipiHen
HYKTeAl yTipMeH 6©AiHeAl, MBICAADI: [7; 19, 6. 45; 37, B.201]. KeATipiAeTiH CTaTHCTHKAABIK ACPEKTEPAL, HOPMATUBTIK aKTiAepAl,
OHBIH illIHAE XaABIKAPAABIK JKOHE HIETEAAIK aKTiAepAl XKapHIAay KO3AepPiHe CiATeMeAep MiHAETTi 60ABIIT TabbIAAABL. MaKaAaHbBIH
COHBIHAA OCHI TAKBIPBIIT GOMBIHINA HETi3ri FHIABIMH, OHbIH illliHAE eH xaHa (TYIHYCKa TiAIHA® XKoHe AATHIH TPAHCAUTEPALUACHIHA]
6oaex) aaebuertep Tisimi episrer. «KyKpIK xoHe MeMAEKET> JKyPHAABIHBIH PEAAKIMACD! GipKaTap eApep GOMBIHIIA CAABICTHI-
PMaABI-KYKBIKTBIK MAaTePHAAABI IAFAAAAHYABL, GI3AIH XKYPHAAAAFBI CAOAKTAC TAKBIPHIITAP GOMBIHIIA KAPHSIAAHBIMAAPABI 3€PAE-
Aeyai (5KypHaA callTbIHAAFbI MYPAFATThI KAPAHDI3) 5KHE Ci3AIH KYMBICHIHBI3 YIIiH MaHAAABIAAPBIH dAe6HeTTep TisiMiHe eHrizyal
yebiraabt. YAK, TPHTU nemipaepi, aae6uertep Tisimi (Aapasurrik Toprinmen) xone eckeprrneaep TOCT caiikec pecimaeaepi.
HHTepHeT-pecypcTapra CiATeMe sKacay Ke3iHAE aBTOp, MOTIHHIH aTaybl, CailT/IIOPTAA, MATEPHAAABIH TOABIK 3A€KTPOHABIK MEKEH-
Kaiibl, OHDIH AIIBIAFAH KYHi KOpCeTiAeai.

6. MakaAaHbIH COHBIHAQ «MaKaAa OipiHImi per >KapusiAaHAABL, 6aCKA GACHIABIMAAPFA YCHIHBIAMAABI JKOHE YCHIHBIAMAHABI>
AereH xa36a 60AYBI KepeK, aBTOPADIH, (aBTOPAAPABIH) KYHI MEH KOABI Kofibiaaabl. MyHAa aBToOp (aBTOpAap) TypaAbl MaAiMeTTep
OPHAAACTBIPBIAAABI: TET1, ATHI XKIHE IKECIHiH, aTbhl, IAKTPOHABIK MEKEHIKAMBI, GafAaHBIC TeAeDOHAAPBL

7. MaKaAaHbIH 3AeKTPOHABIK HYCKACBL, aBTOPABIH, $poToCypeTi (AYpHICHI ACPeKTi eMec, KOPKEM CypeT) peAaKLHsFa OHAAH
YCBIHBIAAABL

Toasirbipa akmapar JKypHaa caitrsinpa (Ciareme: https://km.mnu.kz/ru/info).

Pepakiiys MeKeH>Kaibl XoHe OalAaHbIC AepexTepi:
010000, Kazakcran Pecrry6ankacer, AcTaHa K.
Magsut Narikbayev University, Kopraaxsis Tac xoasr, 8.
Tea.: 8 (7172) 70 30 07
www.km.mnu.kz e-mail: pravoigos@kazguu.kz
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WHOOPMALWA ANA ABTOPOB

B sxypHaa «ITpaBo u rocyAapcTBO> IPHHUMAIOTCS PaHee Heolly OANKOBAHHbIe HayYHbIe CTAThH, 3AMETKH, COOOLIEHNUS O pe-
3yABTATaX UCCAEAOBAHHIT B PA3ANMHBIX 06AACTSX FOPUCIPYACHLIUH (5KeAATeAbHO CPAaBHIETABHO-TIPABOBOIO XapaKTepa), pelieHsnu
Ha HOBbIe HAY4HbIe IOPUANUECKHE H3AAHMS, CTAThH O 3HAYMMBIX HAyYHBIX KOHPEPEHIHSX 110 IIPOGAEMAM FOCYAAPCTBA H IIPABa.

HpeACTaBAeHHhIe AASL OILY! GAMKOBaHHS MaTE€pPHAABI AOASKHBI OTBE€YATD CACAYIOIIHM Tpeﬁonammm:

1. CoaepsKaTh HOBYIO AKTYaAbHYIO HHPOPMALHMIO B 0OAACTH IOCYAAPCTBA U IIPABA U PE3YABTATHI OPUTHHAABHBIX HAYYHBIX
HCCAeAOBAHHI, PaHee HeOITyOAMKOBAHHDIX M He NMPEAHA3HAYEHHBIX AAS ITyOAMKAIMN B APYTHX H3AAHUSIX. ABTOp 00s13aH c006-
IIUTh PEAKOAAETHH [IPU PEACTABACHHHU CTAThH M ADYTHX MAT€PUAAOB — OBIAM AM OHH OITyOAMKOBAHbBI HAU IIPEACTABACHDI B HHbIE
M3AQHHS.

2. B coorserctsun ¢ tpe6osannsvu MOH PK (mpukas ot 4 mapra 2016 1. N2 13409 ¢ mocAeAyIOMIMI H3MeHEHUAMH 1
AomoAHeHusMH) «HaydHast cTaTbs — M3AOKeHHe COGCTBEHHBIX BBIBOAOB U IPOMEXKYTOYHBIX HAH OKOHYATEABHBIX Pe3YABTATOB
Hay4YHOTO HCCACAOBAHMS, IKCIIEPUMEHTAABHO HAY AHAAHTHYECKOM ACSTEABHOCTH, COAEpXKalljee aBTOPCKHE Pa3spabOoTKHL, BbIBO-
Abl, PEKOMEHAQIJHH paHee He OITyOAMKOBAHHbIE X 00AAAAIOIINE HOBH3HON; HAH IIOCBSI[eHHOE PACCMOTPEHHIO PaHee OIyOANKO-
BaHHBIX HAyYHBIX CTaTell, CBA3aHHDIX 061meit TeMoit (cHcTeMaTnaeckuit 0630p). CTpyKTypa HaydHOM CTAaThH BKAIOYAET Ha3BaHUe,
QHHOTALUH, KAIOYEBble CAOBA, OCHOBHBIE [I0AOYKEHILS, BBEACHIE, MATEPHAABL M METOADL, Pe3yABTATHI (OCHOBHAS YaCTh CTATbH, KaK
TIPaBHAO, U3 3-X — 4-X IOAPA3AEAOB — peA.), 06CYKACHHE, 3aKAIOUeHHe, HHYOPMALMIO O GHHAHCHPOBAHHHY (IIPU HAAMYHM), CTIU-
COK AMTEPaTypPhI>.

3. Crarby 1y GAMKYIOTCS HA KA3aXCKOM, PYCCKOM, QaHTAMICKOM 3bIKaX. B HauaAe CTaThbyl IOMEN[AIOTCS] HHULJMAABL i paAMHUAHS
aBTOpa (IIpU HAAMMUY IIEPEBOAINKA CTATBH — TAKKe MHPOPMALIKS O IepeBOAUNKE, IPU HECKOABKIX ABTOPAX CTAThH YKa3bIBAeTCS!
aBTOP-KOPPECIIOHACHT), yueHas CTeleHb, y1eHOe 3BaHHe, AOAKHOCTb, KadeApa, By, MHAs MHPOPMALIHS O MecTe pabOTbI aBTOPa,
rOpOA, CTPaHa, 3AeKTPOHHDIi1 appec. [Tocae pamuAmMM aBTOpa — Ha3BaHHe CTATbU, TPU AHHOTALUK (He MeHee S-8 IIPeAAOSKEHHIT)
Ha PYCCKOM, Ka3aXCKOM M QHTAMICKOM s3bIKax (C IepeBoAOM $paMHAMH, HHUIIMAAOB aBTOPOB, MeCTa PabOTBI KaKAOTO aBTOpa U
HA3BAHWU CTAThH). B aHHOTAIMH PAaCKPBIBAIOTCS AKTYAABHOCTD TeMBI, IIPEAMET UCCAEAOBAHIS, LIeAb PAGOTHL, METOABL HOBH3HA U
OCHOBHbIE BbIBOABI cTaThu. ITocae kaxAo# aHHOTaruK — 10 KAIOUEBBIX CAOB Ha COOTBETCTBYIOIIEM SA3bIKE.

4. Crarps o6seMom 10-16 crpanur popmara A4 poaxkHa GbITh HabpaHa B TEKCTOBOM pepakTope Microsoft Word mpudrom
Times New Roman, pasmepom 14, 4epes oAUH HHTepBaA H UMETb BCe HEOOXOAMMble CTPYKTYPHBbIE JAeMEHTbI CTaTby (CM. BbllIe
mynkr 2). Crarbu 06beMoM 60aee 16 CTPaHHL] COTAACOBBIBAIOTCS C TAABHBIM PEAAKTOPOM.

S. OTCHIAKM HA MCTOYHUKH AQIOTCSL B TEKCTE CTATbU B KBAAPATHBIX CKOOKAX U OPOPMASIIOTCS B BUAE HOMEPA COOTBETCTBY-
fomet 6uOAHOrpadIIecKoil CCHIAKM Ha UCTOYHHK, IPUBEACHHOM B CIINCKe «/\UTeparypa>, C yKa3aHHeM IPH HeOOXOAUMOCTH
cTpanunpl, Hanpumep: [9, c. 12]. B TeKCTOBBIX CChIAKAX, COACPIKALIMX yKA3AHUE HA HECKOABKO HOMEPOB HCTOYHHKOB, TOCAEA-
HHe OTAGASIIOTCS APYT OT APYTa TOUKOM C 3amsToil, Hanpumep: [7; 19, c. 4S5; 37, p. 201]. O6s13aTeABHDI CCHIAKU HAa HCTOYHHKH
OITyOAMKOBAHHUS IIPHBOAMMBIX CTATHCTHYECKHIX AQHHBIX, HOPMATHUBHBIX AKTOB, B TOM YHCAE MEKAYHAPOAHDIX ¥ 3apyOeKHbIX. B
KOHI|e CTaTbU AQeTCSL CIIUCOK AHTEPATYPhl — OCHOBHOIL HAyYHOI1 10 AAHHOI TeMe, B TOM YHCAe HOBelimeit (Ha s3bIke OPUIHHAA]
H OTAGABHO B AATHHCKOI1 TpaHcauTepanun). Pepakius sxypHasa «IIpaBo U rOCyAQpPCTBO>» PEKOMEHAYeT HCIIOAb3OBATh CPABHHU-
TEABHO-TIPABOBOI1 MAaTepHaA 10 PSAY CTPAH, U3YMUTD ITyOAMKALMY 10 CMeXKHBIM TeMaM B HaleM >kypHaAe (CM. apXuB Ha caifTe
XKYPHAAQ) U BKAIOUHTb IIOAE3HbIE U3 HUX AAs Bamreit pa6oTsi B crncok auteparypst. Homepa YAK, TPHTU, ciucox AutepaTyph
(B ardasurHOM HOpsIAKe) U pUMedanus odpopmasiorcs B coorsercTsuu ¢ ['OCTom. [TpH cchlAKaX Ha MHTepHET-PeCcypChl yKasbl-
BAeTCs aBTOP, HA3BAHHE TEKCTA, CAIT/TIOPTAA, IIOAHBIN SAEKTPOHHBIN AAPEC MAaTEPHAAA, AATA €TO OTKPBITHUSL.

6. B xOHIje CTaTbit AOAKHA OBITH 3AIUCh: «CTAThsl ITyOAMKYETCs BIIepBble, He IPEACTABASIAACH U He OyAeT IIPEACTABACHA B
APYTHe M3AQHHS>», CTABUTCS AQTA H MOAIIHCh aBTopa (aBTOpoB). 3aech e MOMeIjaloTCst cBeaeHHs 06 aBTope (aBTopax): damu-
AMS, MM M OTYECTBO IIOAHOCTBIO, SACKTPOHHBIH aApPeC, KOHTAKTHbIE TeAe(OHBL

7. B pepaKIHIO IPEACTABASIOTCS OHAAIH: SAEKTPOHHAS BEPCHS CTaTbH, GOTO aBTOPa (KeAATEABHO — XyAOXKeCTBEHHDII, He
AOKYMEHTaAbHBII [IOPTPeT).

Boaee noppo6Has unpopmanus Ha caitre xypHaaa (Cu.: https://km.mnu.kz/ru/info).

AApec 1 KOHTAKTHbIE AAHHBIE PEAAKIIHH:
010000, r. AcTana, mocce Kopraaxors, 8,
Magsut Narikbayev University,
rea.: 8 (7172) 70 30 07
www.km.mnu.kz e-mail: pravoigos@kazguu.kz

Mpago v rocyaapcTso, Ne 3 (104), 2024 63



INFORMATION FOR AUTHORS

The journal «Law and State» accepts previously unpublished scientific articles, notes, reports on the results of research in
various fields of jurisprudence (preferably of a comparative legal nature), reviews of new scientific legal publications, articles on
significant scientific conferences on problems of state and law.

The materials submitted for publication must meet the following requirements:

1. To contain new relevant information in the field of state and law and the results of original scientific research, previously
unpublished and not intended for publication in other publications. The author is obliged to inform the editorial board when
submitting the article and other materials — whether they have been published or submitted to other publications.

2. In accordance with the requirements of the Ministry of Education and Science of the Republic of Kazakhstan (Order
No. 13409 dated March 4, 2016, with subsequent amendments and additions) «Scientific article — a statement of one’s own
conclusions and intermediate or final results of scientific research, experimental or analytical activities, containing author’s
developments, conclusions, recommendations not previously published and having novelty; or devoted to consideration
previously published scientific articles related to a common topic (systematic review). The structure of the scientific article
includes the title, annotations, keywords, main provisions, introduction, materials and methods, results (the main part of the
article, as a rule, consists of 3 to 4 subsections - ed.), discussion, conclusion, information on financing (if available), references.»

3. Articles are published in Kazakh, Russian, and English. The initials and surname of the author are placed at the beginning
of the article (if there is a translator of the article, information about the translator is also provided, with several authors of
the article, the corresponding author is indicated), academic degree, academic title, position, department, university, other
information about the author’s place of work, city, country, e-mail address. After the author’s surname - the title of the article,
three annotations (at least 5-8 sentences) in Russian, Kazakh and English (with translation of the surname, initials of the authors,
place of work of each author and the title of the article). The abstract reveals the relevance of the topic, the subject of the study,
the purpose of the work, methods, novelty and the main conclusions of the article. After each annotation there are 10 keywords
in the corresponding language.

4. An article of 10-16 A4 pages should be typed in a Microsoft Word text editor in Times New Roman font, size 14, with
one interval and have all the necessary structural elements of the article (see paragraph 2 above). Articles of more than 16 pages
are coordinated with the editor-in-chief.

S. References to sources are given in the text of the article in square brackets and are made out in the form of the number
of the corresponding bibliographic reference to the source given in the list of «Literature>, indicating, if necessary, the page,
for example: [9, p. 12]. In text links containing an indication of several source numbers, the latter are separated from each other
by a semicolon, for example: [7; 19, p. 45; 37, p. 201]. References to the sources of publication of the cited statistical data and
regulations, including international and foreign ones, are mandatory. At the end of the article, a list of literature is given — the
main scientific literature on this topic, including the latest (in the original language and separately in Latin transliteration). The
editorial board of the journal «Law and the State» recommends using comparative legal material on a number of countries,
study publications on related topics in our journal (see the archive on the journal’s website) and include useful ones for your
work in the list of references. The numbers of the UDC, GRNTI, the list of references (in alphabetical order) and notes are drawn
up in accordance with GOST. When linking to Internet resources, the author, the title of the text, the website /portal, the full
email address of the material, and the date of its opening are indicated.

6. At the end of the article there should be an entry: «the article is published for the first time, has not been submitted and
will not be submitted to other publications,» the date and signature of the author(s) are put. Information about the author(s) is
also placed here: surname, first name and patronymic in full, e-mail address, contact phone numbers.

7. To the editorial office you must submit online: electronic version of your article and your photo (preferably - casual, not

official (3x4) photo).
More detailed information is available on the journal’s website (See: https://km.mnu.kz/ru/ info).
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010000, Republic of Kazakhstan, Astana.
Magsut Narikbayev University, Korgalzhyn highway, 8.
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