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COMPETITION LAW OBJECTIVES
IN KAZAKHSTAN

This article analyses the current competition law objec-
tives of Kazakhstan and compares them to those of other ju-
risdictions, including the EU and the EAEU. The discourse
around the competition law objectives in Europe and in the US
has been ongoing for a long time. From a normative perspec-
tive the EU Treaties do not confine competition law to the
pursuit of a specific aim, neither they explicitly define its
object. Hence, scholars, public officials, and practitioners
have long grappled with this interpretative conundrum.

Since its inception, the main goal of EU competition law
was the integration of the internal market. Moreover, accord-
ing to the CJEU's case law and the Treaties, competition law
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Introduction

The last four decades have witnessed an unprecedented wave of liberalizations all over
the world, followed by privatizations of state-owned assets and free-market oriented
economic reforms. These reforms have generally allowed and empowered firms and
entrepreneurs to create value through their own private initiative. However, if market
players are left free to compete, they may decide to use this freedom to collude or abuse
their dominant position in the market, thus distorting or restricting competition. For this
reason, the most common form of regulation against these conducts in free market econo-
mies has become antitrust law. So much so that, in the last three decades, competition law
jurisdictions have exponentially multiplied; from a handful in the 1980s to more than 130
today. Kazakhstan and the Eurasian Economic Union are not exceptions.

Competition policy is therefore an instrument used to ensure that all firms are fairly
competing in the market.” Despite the clarity of this general objective of competition law, it
is a moot point what should be the specific aims of competition law and if they should be
universal, or rather change according to the jurisdiction.

There are many attempts to define the past and present aims of competition policy in
many jurisdictions.’ Dealing with the behavior of firms in the market, competition law is
potentially a far-reaching legal instrument. And strict definitions hardly capture the
multiform nature of this policy instrument. Testament to this, is also the fact that the goals
of competition law have sensibly changed over time in virtually all jurisdictions.” How-
ever, more than ever in the last thirty years, scholars and practitioners have started to
engage in heated debates on the objectives of competition law, in what has been already
defined a «battle for the soul of antitrust».’

The policy objectives of a law contribute to determine the scope of the application of
that specific legal instrument.’

'Simmons B.A., Dobbin F., Garrett G. The Global Diffusion of Markets and Democracy. Cambridge
University Press, 2008.P. 1.

’For an introduction to competition law in Kazakhstan, see: KonkypenTHoe npaso Pecry6muku Kasax-
craH. Actana: LleHTp pa3BUTHS W 3aIIMTHI KOHKypeHTHOH nomutuky, 2015. 297 c.; Competition Law and
Policy in Kazakhstan-2016 // URL: https://www.oecd.org/competition/competitionlawandpoli-
cyinkazakhstan2016.htm (26.02.2020). For an introduction to competition law in the EU, see: Whish R.,
Bailey D. Competition Law. Oxford University Press, 2015; Monti G. EC Competition Law. Cambridge
University Press, 2007.

*Foer A.A. The Goals of Antitrust: Thoughts on Consumer Welfare in the US // In: Handbook of Research
in Trans-Atlantic Antitrust / Ed. by Marsden Ph. Edward Elgar Publishing, 2006. URL:
https://ideas.repec.org/h/elg/eechap/3692 21.html(29.07.2017); Zimmer D. The Goals of Competition Law.
Edward Elgar Publishing, 2012.

“Patel K.K., Schweitzer H. The Historical Foundations of EU Competition Law. Oxford: OUP, 2014 //
URL: http://public.ebookcentral.proquest.com/choice/publicfullrecord.aspx?p=4700321 (26.02.2020).

*Fox E.M. The Battle for the Soul of Antitrust // California Law Review. Vol. 75 (3), 1987.—P.917.

‘However, they should not be confused with the scope of the norm that defines the rights and expectations
of each party.
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1. The objectives of competition law and policy

Competition is, in many jurisdictions, a personal right, a public interest concern, and a
policy agenda item. As such, determining its objectives normatively is not essential. But,
the interpretation of the norms on anticompetitive agreements, abuses of dominance and
concentration can dramatically change depending on the objectives that the enforcer has to
pursue. For example, certain mergers may cause a considerable consumer welfare loss but
no total welfare loss or vice versa.” The fact that the overall goal of competition law is
protecting consumer welfare or total welfare will decide whether the merger will be
cleared or not. And yet, there is no consensus on what these goals should be.

In its seminal and extremely influential book, Robert Bork observed that «Antitrust
policy cannot be made rational until we are able to give a firm answer to one question: What
is the point of the law—what are its goals? Everything else follows from the answer we
give (...) Only when the issue of goals has been settled is it possible to frame a coherent
body of substantive rules».” Although it is widely recognized the importance of defining
the objectives of competition law, it is often argued as which ones should be preferred. The
difficulty in determining a single goal for antitrust resides mainly in the multiform nature
of this legal instrument.’

2. Competition Law's Objectives and Goals in the EU

The discourse around the competition law objectives in Europe and in the US has been
ongoing for a long time. From a normative perspective the EU Treaties do not confine
competition law to the pursuit of a specific aim, neither they explicitly define its object.
Hence, scholars, public officials, and practitioners have long grappled with this interpreta-
tive conundrum.

Since its inception, the main goal of EU competition law was the integration of the
internal market."” Moreover, according to the CJEU's case law and the Treaties, competi-
tion law has a number of other objectives, including economic freedom, economic effi-
ciency, justice and fairness."

However, the broad spectrum of the different issues that may be categorised as been
part of these objectives led to the formulation of narrower theories. In particular, one
prevailed over the others, in the last decade, which comes under the name of consumer

"The goals of competition law / ed. by Zimmer D. Edward Elgar Publishing Limited, 2012. P. 7.

*Bork R.H. Antitrust Paradox. Simon & Schuster, 1993. P. 50.

*This article is mainly concerned with competition law enforcement objectives. More broadly, it can be
observed that in competition policy while there are five main dimensions: i) theoretical; ii) institutional; iii)
normative-legislative-positive; iv) political; v) pragmatic. The mistake is believing that competition law and
policy can work based on one of these dimensions alone. As in any other sphere of legal enforcement, each of
them has to be considered and weighted against the other, although the venues for doing so might differ. See:
Lombardi C. Economic Objectives and the Rule of Law, paper presented at the 2019 ASLI Conference.

""Patel K.K., Schweitzer H. The Historical Foundations of EU Competition Law. Oxford: OUP, 2014 //
URL: http://public.ebookcentral.proquest.com/choice/publicfullrecord.aspx?p=4700321 (26.02.2020).

"The goals of competition law / ed. by Zimmer D. Edward Elgar Publishing Limited, 2012. P. 65 ff.
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welfare theory. In a 2010 speech, after being nominated commissioner in charge of EU
competition policy, Joaquin Almunia said that «[a]ll of us here today know very well what
our ultimate objective is: Competition policy is a tool at the service of consumers. Con-
sumer welfare is at the heart of our policy and its achievement drives our priorities and
guides our decisions».”” Moreover, in its «General Guidelines» (a non-binding guidance
paper), the Commission stated that «objective of Article 81 [now Article 101 TFEU] is to
protect competition on the market as a means of enhancing consumer welfare and of
ensuring an efficient allocation of resources."”

However, what is consumer welfare, and how does it ensure protection against market
distortions? While for Robert Bork, who coined the term, consumer welfare referred more
generally to the concept of «total welfare», " meaning consumer and producer surplus together,
economists have a narrower view on the definition of consumer welfare today. This concept
usually addresses only the individual benefits derived from the consumption of goods and
services. In particular consumer welfare is the «difference between what consumers would
have been willing to pay for a good and what they actually had to pay. It is the «surplus» that
consumers get from buying a good, and the term «consumer surplus is therefore often used as
asynonym for consumer welfarex."”

Secondly, the consumer object of the analysis is not the final consumer but any buyer of a good
or service.” Hence, the «consumen» has to be intended more as a customer. Paragraph 84 of the
General Guidelines explains that «consumers within the meaning of Article 81(3) [now Article
101(3) TFEU] are the customers of the parties to the agreement and subsequent purchasersy.

For the traditional antitrust enforcement based on neoclassical economic theories,’
competition authorities should consider only the economic concerns related to the prevention,
distortion or restriction of competition, which are not to be weighed against public interest
concerns, of any kind." For the supporters of this position, balancing competition goals with

“Almunia J. Competition and consumers: the future of EU competition policy, speech at European
Competition Day. Madrid, 12 May 2010 // URL: https://ec.europa.eu/commission/presscorner/detail/en/
SPEECH_10 233.

“Paragraph 13 in Commission Notice: Guidelines on the application of Article 81(3) of the Treaty //
Official Journal of the European Union. C 101/98.2004.

“Crane D.A. The Tempting of Antitrust: Robert Bork and the Goals of Antitrust Policy // Antitrust Law
Journal. 79,2013. P. 835.

“Albaek S. Consumer Welfare in EU Competition Policy // In: Aims and Values in Competition Law.
DJQ@F Publishing, 2013. P. 70.

“Ibid.

"For a succinct introduction, see: Weintraub R.E. Neoclassical Economics / URL: https://www.eco-
nlib.org/library/Enc1/NeoclassicalEconomics.html (05.11.2020).

"See, for instance: ICN Recommended Practices for Merger Analysis, the Legal Framework for
Competition Merger Analysis // URL: https://www.internationalcompetitionnetwork.org/wp-
content/uploads/2018/05/MWG_RPsforMergerAnalysis.pdf.

“Dorsey E., Rybnicek J., Wright J.D. Hipster Antitrust Meets Public Choice Economics: The Consumer
Welfare Standard, Rule of Law, and Rent-Seeking. Competition Policy International Antitrust Chronicle
(April 2018). George Mason Law & Economics Research Paper. 18-20 // URL: https://papers.ssrn.com/sol3/
papers.cfm?abstract id=3165192#.
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other interests «has the potential to have a significant adverse effect on legal certainty (among
other things)». In their opinion, «environmental and sustainability goals are better served via
separate macro-level policy (e.g. emissions targets, animal welfare standards, etc.)."”

For others, competition law enforcement and competition policy entail the application
or at least the consideration of a number of different policy objectives. In other words, for
some it is important to understand if and to what extent competition law is «permeable» to
the penetration of other public interest concerns,” and which public interest concerns —
over the years —have been legally associated to specific competition policy aims.

2.2. Competition law objectives in Kazakhstan

Smaller and younger competition authorities have, sometimes, departed from this strict
application of neoclassical price theories. Kazakhstan has recently amended its competition law
adding a Section 160 to the «Enterprise Code» establishing the objectives of competition law.

In this perspective, Kazakhstan seems to adopt a tailored version of the structuralist
approach. Section 160 establishes that the national «antimonopoly law» aims at: 1) protect-
ing competition; ii) maintaining and creating favorable conditions for fair competition in the
internal market; iii) ensuring the effective functioning of the market; iv) ensuring the unity of
the economic space; v) freedom of movement and of economic activity; vi) and promoting
fair competition.” However, it is not clear what some of these objectives intend to protect
and how they relate to each other. For instance, what does it mean to ensure the effective
functioning of the market? What if a merger is procompetitive, in the sense that leads to a
price reduction but segments the economic space? What if it raises the barrier to entry, thus
restricting the freedom of economic activity? It is hard to determine whether there is any
hierarchical relation between these objectives or how such conflicts could be solved.

Another important interpretative issue regards the last point on the promotion of fair
competition. Article 162(2) establishes that «competition is based on the principles of [...]
honesty, legality, and respect for the rights of consumers, which are applied in the same
way, equally and on equal terms to all market entities, regardless of the organizational and
legal form and place of registration of such market entities». However, it is not clear how
the effectuation of these principles should take place.

*Ezrachi A. Sponge // Journal of Antitrust Enforcement. 5,2016. P. 49.

*Article 160. Objectives of state regulation of competition The objectives of state regulation of
competition are the protection of competition, the maintenance and creation of favorable conditions for fair
competition in the commodity markets of the Republic of Kazakhstan and the effective functioning of
commodity markets, ensuring the unity of the economic space, the free movement of goods and freedom of
economic activity in the Republic of Kazakhstan, regulation and restriction of monopolistic activities in
accordance with this Code, promoting fair competition and warning Conduction of violations of the
legislation of the Republic of Kazakhstan in the field of protection of competition, suppression of anti-
competitive actions of state and local executive bodies, organizations endowed with state functions of
regulating the activities of market entities, and unfair competition.
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The previous Law of the Republic of Kazakhstan on Competition approved in 2008,
had even more far-reaching objectives. Article 1 of the law stated that the antimonopoly law
of Kazakhstan was aimed at maintaining and creating favorable conditions for fair compe-
tition in the commodity markets of the Republic of Kazakhstan. Moreover, its purpose was
to protect competition, create conditions for the effective functioning of commodity
markets, ensure unity of the economic space, free movement of goods and freedom of
economic activity in the Republic of Kazakhstan.” The law was inspired by four fundamen-
tal principles: competitiveness; good faith; legality; observance of consumer rights.”

Since its independence, Kazakhstan has developed an economy mainly based on the
exportations of commodities such as oil, coal, minerals, chemicals, and grains. This heavy
dependence on commodities exportation has however endangered the competitiveness of
its internal economy. In 2014 Kazakhstan was ranked 111" (out of 140 countries) for
intensity of local competition.” This was deemed to be one of the main obstacles to the
further development of the country.

Sweeping changes to the industrial policy and competition law of Kazakhstan and
important liberalizations have immediately followed. And these changes have consider-
ably increased the level of domestic competitiveness.” But, if this is going to last depends
on whether competition laws will be correctly interpreted and enforced. Liberalizations are
indeed a double-edged sword. One the one hand, they increase the market access for new
entrants. On the other hand, they offer the possibility, if not monitored by antitrust agen-
cies, to monpolization by dominant businesses or to collusive behaviours, at the same time
increasing the level of cronyism in the country.

The Kazakh antitrust authority has pursued, in the past, a number of different tasks,
including price regulation and supervision of natural monopolies. This has affected also
the aims it has pursued over time. Moreover, the law often mixes consumer protection and
unfair competition regulation with antimonopoly law, further creating a blend of powers
that may confuse the enforcers' agenda.

However, the law is generally subject to a particularly positivistic and formalistic
application. The Entrepreneurial Code of Kazakhstan is indeed characterized by very
detailed rules illustrating conducts and describing the modes and limits of the enforcement
procedure.

In a recent public speech, a Member of the Committee on Economic Reform and
Regional Development of the Parliament of the Republic of Kazakhstan, Azat Turlybekuli

“The law of the Republic of Kazakhstan «On Competition» dated 25 December, 2008 N 112 — IV.
Became null and void by the Code of the Republic of Kazakhstan dated 29.10.2015 N. 375-V // URL:
http://adilet.zan.kz/eng/docs/Z080000112 .

“Ibid. Article 1(2).

“Ibid. Article 4.

*Schwab K. The Global Competitiveness Report 2013-2014. World Economic Forum Geneva 2015 //
URL: http://www3.weforum.org/docs/WEF _GlobalCompetitivenessReport 2013-14.pdf.

*Schwab K. The Global Competitiveness Report 2018-2019. World Economic Forum Geneva 2019 //
URL: http://www3.weforum.org/docs/WEF TheGlobalCompetitivenessReport2019.pdf.
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Peruashev, remarked that the latest reform of competition law aims at spurring economic
growth. In this vein, the MP observed that «competition is the driving force behind eco-
nomic development, it provides incentives for the continuous improvement of the quality
of goods, work and services, and allows the formation of fair and reasonable prices for
goods in a market regime».” He continued remarking that creating conditions for the
harmonious development of entrepreneurship, in turn, is a prerequisite for increasing the
competitiveness of the national economy as a whole, improving the welfare of citizens, as
well as the dynamic development of innovative sectors of the economy, which are cur-
rently extremely relevant and in demand.™

Considered these statements within the current regulatory framework, it seems that
competition policy in Kazakhstan aims at the growth, development, and innovation of the
economy, more than consumer welfare. However, this rarely translates into legal infor-
mants of the interpretation of antitrust law by courts and authorities, which still tend to
prefer a formalistic application of the law. But, as the markets continue to open up, state
authorities will be progressively more compelled to grapple with these interpretative
issues, to guide their enforcement. For example, the new code has given more relevance to
by effect' infringements. This means that antitrust authorities will have to determine the
anticompetitive effects of an infringement more often and, thus, determine what is their
assessment standard. The standard adopted for this analysis does not have to coincide with
the objectives of competition policy. It is, however, of fundamental importance to establish
and delimit this benchmark, as seen in the previous chapter. In the case of antimonopoly
law and policy Kazakhstan, these principles -to some extent- also need to be coordinated
with the competition law of the Eurasian Economic Union, which applies to inter-state
restrictions of competition.

2.3. Competition law objectives of the EAEU

In 2014, the Republic of Belarus, the Republic of Kazakhstan and the Russian Federa-
tion signed in Astana a Treaty for the creation of the Eurasian Economic Union (EAEU),”
which started a new stage of economic integration of these countries.

The EAEU Treaty aims at creating the conditions for the stable development of mem-
ber states" economies, while raising the living standards of their populations. The ultimate
objective of the Union is to create a single market for goods, services, capital and labor,”
and to foster economic growth by ensuring fair competition in the internal market.” In this

“Speech (in Russian) by Azat Peruashev at the international forum «Antitrust Legislation of the Republic
of Kazakhstan and the Eurasian Economic Union» = Beictyruienne A3zara [lepyaieBa Ha MeXayHapoIHOM
(hopyme «AHTUMOHOITOJILHOE 3aKOHOAATENbCTBO Pecybnuku Kazaxcran Y EBpa3uiickoro JKOHOMUYECKO-
TO Czc;}o3a» //URL: http://www.parlam.kz/ru/blogs/peruashev/Details/4/27614 (26.02.2020).

Ibid.

“The Republic of Armenia and the Kyrgyz Republic also joined the Union.

“Article 1 of Treaty on the Eurasian Economic Union of 29 May, 2014 // URL: https://www.wto.org/en-
glish/thewto e/acc_e/kaz e/WTACCKAZ85 LEG 1.pdf.

*'Article 3 of Treaty on the Eurasian Economic Union of 29 May, 2014 // URL: https://www.wto.org/en-
glish/thewto e/acc e/kaz e/ WTACCKAZ85 LEG_1.pdf.
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vein, the Eurasian Economic Union Treaty provides some general guidance in the Recitals
stating that the overall objective of the Treaty is to «strengthen the economies of the
Member States of the Eurasian Economic Union and to ensure their balanced develop-
ment, convergence, steady growth in business activity, balanced trade and fair competi-
tion».” However, the EAEU law does not establish clear objectives for antitrust policy and
enforcement.

Similarly to Article 101 (3) TFEU, the EAEU Treaty states that anticompetitive conducts
may be justified if they do not impose unnecessary restrictions the market participants and
they do not eliminate competition in the respective commodity market. Moreover, the
infringement has to result in: «1) improved production (sale) of goods or promotion of
technical (economic) progress or improved competitiveness of goods manufactured in the
Member States in the world commodity market; 2) receiving by consumers of a proportion-
ate part of the benefits (advantages) acquired by the relevant persons through such actions».”
The EAEU Treaty seems to be a far reaching instrument in the opening recitals, where wider
objectives related to growth, fairness, and innovation are mentioned. But it empowers the
EAEU Commission which narrower powers limited to the pursuit of economic objectives.

3. Antitrust law in developing and small jurisdictions

Some antitrust jurisdictions have decided, at least to some extent, to conflate the
enforcement of competition law with the broader constitutional framework.™ In this vein,
some have asserted that competition law should pursue, or at least should not violate, the
attainment of a number of objectives, including equality, poverty reduction, growth,
innovation, and sustainability.” For instance, the Namibian competition law allows the
Competition Commission to examine the impact of a merger on SMEs and in particular on
those owned by historically disadvantaged persons.” While competition law usually has
redistributive effects, as it remedies market failures negatively affecting consumers, its
enforcement is generally based on the principle of allocative efficiency. This means that
distributive justice is not generally considered, if the domestic law does not prescribe it. It
is, however, a moot point whether competition law should consider such 'non-economic'
objectives in setting its policies and in the enforcement. While the consumer welfare
standard is said to better reflect societies' judgement about the appropriate distribution of

“Treaty on the Eurasian Economic Union Recitals: “driven by the urge to strengthen the economies of the
Member States of the Eurasian Economic Union and to ensure their balanced development, convergence,
steady growth in business activity, balanced trade and fair competition”, recitals to the EAEU Treaty.

FArticle 5(1) of Annex 19 to Treaty on the Eurasian Economic Union of 29 May, 2014 // URL:
http://consultant.ru/document/cons_doc LAW_163855/fb5a3b34bcd16abfc4df4e0f0c26c9d184a3b34d.

*On the relation between constitutional law and competition, see: Pitruzzella G. Diritto Costituzionale e
Diritto Della Concorrenza: C’¢ Dell’altro Oltre I’efficienza Economica? // Quaderni costituzionali. N 39,
2013.P.597.

*Plessis du L., Lurie J., Buuren van A. Competition Law in the Developing World: A Fish out of Water? //
The Fifth Annual Competition Law, Economics and Policy Conference (Oct 4-5, 2011). P. 14 / URL:
http :3/6/www.compcom.co.za/wp—content/uploads/ZO 14/09/FINAL-PAPER-2011.pdf.

Ibid.
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resources,” it does not ensure a fair distribution of the same resources. Thus, society
sometimes deems more appropriate to consider distributional justice effects, especially in
those markets affecting the more disadvantaged classes.™

Other objectives are equally important for developing and transition countries, in
particular, innovation and growth. Economic theory attributes a central role to innovation
for the development of a country. Innovation is the engine of growth for Paul Romer” and
Joseph Schumpeter,” and is crucial for the development of an economy for most of the
other economic theorists.”

It is therefore undisputed that innovation boosts growth. We also know that the two
regulatory systems that try to maximize dynamic competition and innovation in an econ-
omy are competition law and intellectual property law.

However, it is not completely clear the relationship between competition and growth,
especially through innovation. The Romer and Schumpeterian models, for instance,
attribute a mixed role to competition for innovation. Even more so in developing countries,
where it is believed that companies rely on capital accumulation to invest in R&D and spur
innovation. Here, excessive competition may impede such accumulation, thus preventing
innovation.

Moreover, while developed countries generally aim at cutting-edge innovation to
compete in global markets, developing countries mainly focus on «implementation
innovation» (Aghion and Howitt) for the domestic market. Imitation and knowledge
transfer often facilitate 'process innovation', generally applied to product manufacturing.

In that regard, Kazakhstan, and to a certain extent also the rest of the Eurasian conti-
nent, has unusually developed bypassing the manufacturing stage, as its economy mainly
relies on the exportation of commodities. Here, Japan and South Korea are exceptionally
good examples of how to combine competition for innovation and growth with strong
industrial policies.” Here, the governments have encouraged fierce domestic competition
at the same time intervening to ensure considerations such as economies of scale to com-
pete internationally, efficiency, optimal use of resources, productivity, price stabilization,
and economic security.”

“Farrell J., Katz M.L. The Economics of Welfare Standards in Antitrust / UC Berkeley: Competition
Policy Center, 2006 / URL: https://escholarship.org/uc/item/1tw2d426.

*For instance, the market for water is highly regulated to guarantee everyone equal access to this
essential good.

“Romer P.M. Endogenous Technological Change // Journal of Political Economy. N 98, 1997. P. 250.

“Schumpeter J.A. Capitalism, Socialism and Democracy. Harper and Row, 1942.

“For example, the eg. Aghion and Howitt’s model. Aghion Ph., Howitt P. A Model of Growth through
Creative Destruction. National Bureau of Economic Research, 1990.

*“Cheng T.K. Competition Law in Developing Countries. Oxford University Press, 2020; Waked D.I.
Antitrust Goals in Developing Countries: Policy Alternatives and Normative Choices // Seattle UL Rev. 38,
2014.—Pp. 945,972 ff.; Amsden A.H., Singh A. The Optimal Degree of Competition and Dynamic Efficiency
in Japan and Korea // European Economic Review. 38,1994, P. 941.

“Amsden A.H., Singh A. The Optimal Degree of Competition and Dynamic Efficiency in Japan and
Korea// European Economic Review. 38, 1994. P. 944.
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In general, the advantage of aiming antitrust enforcement at growth and innovation is
that it avoids the typical static orientation of the consumer welfare objective. This latter
objective can fit well developed economies while generally failing to serve the interest of
developing countries.” In this vein, the recent position embraced by the Kazakh Govern-
ment, focused on triggering competitive processes conducive to economic growth seems
to be well backed by economic and legal theory, although still in need of tweaking.

Growth and innovation are economic concepts that can hardly be captured by precise
legal concepts. This situation may divert the limited enforcement powers of competition
authorities to matters falling outside their expertise.” Moreover, broad objectives may
create incentives to interpret competition laws to the benefit of businesses having
entrenched interests with the government, thus augmenting cronyism. For this reason, the
goal of dynamic efficiency and growth should be combined with the attainment of distribu-
tional justice and fairness.

Conclusion

Clear objectives guide the enforcement of competition law, help prioritizing cases, and
lead to an overall more consistent competition policy agenda. Developing and small
jurisdictions may follow the example of developed economies, and the recommendations
of international organizations such as the OECD, and adopt the consumer welfare stan-
dard.” However, this standard focuses on static efficiency mechanisms, prioritizing the
analysis of price effects. This standard has proven to be a relatively good benchmark for
maintaining competition, but not to create the necessary conditions to generate it."’ Devel-
oping economies, on the other hand, need to focus on internal growth, which is possible, in
the modern, globalized economy, only if they encourage sustainable innovation. Here,
competition law can play a fundamental role in serving this purpose. As Kazakhstan has
pledged to the attainment of the UN Sustainable Development Goals (SDGs), its competi-
tion law enforcement should aim at the same developmental objectives.

The competition policy and enforcement agenda should be therefore guided by the
pursuit of innovation and sustainable growth through competition. This would allow to
consider antitrust cases from a dynamic perspective, thus avoiding the price-centered
approach of the neo-classical economic theories. Moreover, this approach would allow to
consider aims such as poverty alleviation and distributive justice, otherwise neglected by

“Waked D.I. Antitrust Goals in Developing Countries: Policy Alternatives and Normative Choices //
Seattle ULRev. 38,2014. P. 996.

“Plessis du L., Lurie J., Buuren van A. Competition Law in the Developing World: A Fish out of Water? //
The Fifth Annual Competition Law, Economics and Policy Conference (Oct 4-5, 2011). P. 24 / URL:
http://www.compcom.co.za/wp-content/uploads/2014/09/FINAL-PAPER-2011.pdf.
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the consumer welfare standard. However, this needs to be based on a precise legal frame-
work ensuring the predictability of this law and preventing abuses favoring entrenched
economic interests.

HoxTop Knaynuo Jlomoapaun, KUMODII Yuusepcureti (Aamarsl K., Kazakcran):
Ka3akcTanaarbl MOHOTIOJIMAFA KAPChI KYKBIKTHIH MAKCATTAPBII.

Makanana Ka3akcTaHHBIH MOHONOJMSIFAa Kapchl 3aHHAMACbIHBIH Ka3ipri 3aMaHFbl
MIHJIETTEP1 TAJIIaHA I XKOHE OJIap bl 0acKa PUCIUKIUIAP/IbIH, OHBIH imiHae EO MeH
EADO wmingerrepiMen cansicTeipy kyprizuteni. Eypona men AKII-ta moHomonusira
Kapchl 3aHHAMaHbIH MaKcaTTaphbl Typalibl JUCKYPC Y3aK YaKbIT OOWBI KaJIFACHITT KEJIET].
HopmatuBrik Typreinan anranna EO mapTrapbl MOHOIONHUSFA KAPChl 3aHHAMAHBI HAKTHI
MaKcaTKa YMTBUTYMEH IIEKTeMEl i, OipaK OHBIH OOBEKTICIH ¢ TIKeIeH aHBIKTaMAaMIbI.
COHIBIKTaH FaJbIMIap, MEMJICKETTIK KbI3METKEPJIEP MEH MPAKTHKTEP Oy TyCiHAIpME
AKYMOAaK TOHIpETIHe Y3aK YaKbIT 00iibl 6aC KaThIPBII KeJIe/I.

O3iHiH KypbUIFad coTiHeH 6actan EO MoHomomnusra Kapchl 3aHHAMACHIHBIH HET13T1
Makcarhl 1IIKI HapbIKThl WHTEerpanusuiay Oonasl. bygan Oacka, Eypomanbik omakThiH
MPEIEICHTTIK KYKBIFbl MECH IAPTTAPhIHA COMKEC OOCEKENEeCTIK Typalibl 3aHHAMa YKOHO-
MHUKAJIBIK PKIHIIKT], SKOHOMHUKAJIBIK THIMIUTIKTI, 9JICTTIK KoHEe OeHTapanThIKTHI KOca
anranaa Oipkarap 0acka MakcaTTapAbl Ke3nen . Anaiiia, ocbl MakcaTTap/ b Oip Oeiri
peTiHge KikTeyre 00JIaThIH OPTYPIIi MAceNeIep/AiH KeH CIEKTPl Tap TEOPHsUIap/Ibl TY)KbI-
peIMaayFa oKelai. Atan alWTKaHAa, OJApAbIH «TYTHIHYIIBLIAP/IBIH AJI-ayKaT TEOPHSIChDY
Jien atajaTbiH 0ipi COHFBI OHXKBUILIBIKTA Oackanapaan 6aceiM 00mabl. 2010 KbUTBI COII-
ereH cesinne Bune-npe3uneHT AnbMyHUs O9CEKENECTIK calachlHAAFbl casicaT TYThIHY-
IIbIIapra KbI3MET €TeTIH KypaJl eKeH1H )KOHE OChI CasiCaTThIH 63€T1H 1€ TYThIHYIIBLIAP IIH
OJI-ayKaThl KATKAHBIH JKOHE OFaH KOJI KETKI3y KOMHCCUSHBIH OaChIMJIBIKTAPBIH JKOHE
OJIAp/IBIH IICTIM/IEPiH aHBIKTAUTHIHBIH alTThI. COHBIMEH KaTap, KOMHCCHS ©31HIH «KaJ-
MblIaMa JKeTEKII KaruaaTTapblHIa» (MIHACTTI eMec keTekii Kyxkarrapbiaaa) TFEU
101-0a0bIHBIH MaKcaThl TYTHIHYLIBLIAPBIH dJI-ayKaThIH jKaKcapTy JKOHE pecypcTapibl
THIMJII YAECTIPYAl KaMTaMachl3 €Ty KYpajibl PETiH/Ie HAPBIKTAaFbl 00CEKEIECTIKTI KOpFray
Oonpin TabbaAb! aen mamimaeni. Kepicinme, Kazakcranma 0ocekenecTik casicaTbiHbIH
MakcaTTapblHa JI971 OChIHAAaN KOHUT O0eMiHOeH 11 )KoHEe oJlapbl FATbIMAAp MEH CyIabsiap
CUPEK TaJKbLIAMIbI.

byn makanana OocekenecTiK canachlHAAFbl 3aHHAMAa MEH CasiCaTThIH CaKTaTybIH
KamMTaMachl3 €Ty YIIIiH HAaKThl MaKcaTTap KOOIBIH MaHbI3AbUIBIFBI TyCiHAIpiIe . COHBIH-
na aBTop KaszakcTaHHBIH MOHOIIONHUSAFa KAapchl 3aHHAMAChIHBIH Makcartapel EO men
AKIII-ta GenrineHreH, aTamn alTKaH/1a, OPHBIKTHI JaMyFa, 6CyTe, MHHOBAIHSIIAPFa KOHE
KaiiTa Oeyre OaFpITTaJIFAaH MaKcaTTapAaH e3reiie 00oyFa THIC IeT TalbIMIA Tbl.

Tipex ce30ep: 6acexenecmik KYKblabl, MOHONOAUARA KAPCbl KYKbIK, MOHONONUARA
Kapcwl 3aHHama, mMakcammap, Koeamovlk My0oe, 3KOHOMUKANLIK Makcammap, baceke-
Jlecmixmi cakmayovl KaMmamacwlz emy,; 0amy; 6cy;, UHHO8AYUus1ap, mapary.
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HJoxkrop Knaynuo Jlomoapau, Yuusepcurer KUMOJII (1. Anmarsl, Kazaxcran):
esn anTuMoOHONOJILHOTO MpaBa B Kazaxcrane.

B cratpe aHanu3uMpyrOTCA COBPEMEHHBIE 33/1a4d AHTUMOHOIIOJIBHOTO 3aKOHOZa-
TenbcTBa KazaxcraHa v MpoBOAUTCS UX CPaBHEHHE C 3ajjadyaMH APYTUX HOPUCIUKLINN, B
tom uucie EC u EADC. [luckypc BOKpyT 1ieield aHTUMOHOITIOJIBHOTO 3aKOHO/1aTEIbCTBA B
EBporne u CIJA nponomxkaercs yxe 1aBHo. C HOpMaTUBHOM TOUKH 3peHus Jorosopsl EC
HE OrpaHUYMBAIOT AHTUMOHOIIOJIBHOE 3aKOHOJATEIbCTBO MPECIeI0BAHUEM KOHKPETHOM
e, HO U HE MPSIMO OMNpeAensioT ero o0bekT. [loaToMy ydeHble, rocyaapcTBEHHbIE
YUHOBHUKH ¥ MPAKTUKH YK€ JTaBHO OBIOTCS HAJl TOH MHTEPIPETAIIMOHHONW TOJI0BOJIOM-
KOM.

C MOMeHTa CBOEro CO3/1aHus1, OCHOBHOM LI€JIbI0 aHTUMOHOIIOJIEHOTO 3aKOHO/IaTEIbCTBA
EC 6bu1a unTerpanys BHyTpeHHEro pbiHka. Kpome Toro, coriacHo npeneaeHTHOMY IpaBy
EBponeiickoro coro3a u A0roBopam, 3aKOHOAATEILCTBO O KOHKYPEHIIMU MpPEeCcieayeT psij
JPYTUX Lesiel, BKJII0Yas HKOHOMHYECKYIO CBOOOIY, SKOHOMHYECKYIO 3()(EeKTHBHOCTH,
CHpaBeUIMBOCTb U OecrnpucTpacTHOCTh. OJTHAKO MIMPOKUI CHEKTP pa3IMyHbIX BOIPOCOB,
KOTOPbIE MOTYT OBITh KJIacCU(UIIMPOBAHBI KaK YacTh ITHX LieJIeH, IpUBEI K (hopMyIIupoBa-
HUIO OoJiee y3KuX Teopuid. B 4acTHOCTH, OflHAa M3 HUX IMpPEBAJMPOBAIA HAJ JPYTHMHU B
MOCJICHEE ACCATHIIETHE, KOTOPasi HA3bIBACTCS TEOPHEH OilarococTostHus morpedurerneii. B
cBoeM BeicTyruieHuH B 2010 romy, Oymyun Ha3HaYEHHBIM YIIOTHOMOYEHHBIM TI0 BOTIPOCaM
KOHKYpPEHTHOW TIOJIUTUKY, Bulle-nipe3uieHT AJIbMyHHUSI CKa3all, 9TO MOJWTHKA B 00IacTH
KOHKYPEHIIUU SIBJISIETCS MHCTPYMEHTOM, CIYXKAIllUM HOTPeOUTENAM, U YTO OJarornoaydue
oTpeOUTENeH JIEKUT B OCHOBE ATOU MOTUTHKH, U €€ IOCTHKEHUE ONPEIeIsieT IPUOPUTETHI
Komuccun u onpenensier ux pemenusi. Kpome Toro, B cCBoMx «00HTMX PyKOBOISIINX MPHH-
Umnax» (He UMEIOMIUX 0053aTeTbHOM CUITBI PYKOBOASIINX JOKYMEHTAX ) KOMUCCHS 3asBUJIA,
yto nenb Crarbs 101 TFEU 3akimouaercst B 3a1ute KOHKYPEHIIMU Ha PhIHKE KaK Cpe/iCTBa
TIOBBIIIICHHSI OJIArOCOCTOSIHUS TIOTpeOuTeNelt n obecrnedeHus YPPEKTUBHOTO pacmpenese-
HUsl pecypcoB. B ornmuue ot storo, B Kazaxcrane nenssM KOHKYpEHTHOW MOJUTUKUA HE
YACISIIOCH TAKOTO K€ BHUMAHUS, K OHH PEAKO 00CYKAAIMCh YICHBIMH U CY/IbSMH.

B 31001 cTatbe 00bsSCHSAETCS BaKHOCTh IMOCTAHOBKU YETKUX IeNiel 1yl obecreueHus
COOMIONIEHHSI 3aKOHOATENILCTBA M MOMUTUKHA B 00JacTU KOHKypeHIMH. Hakoner, aBTOp
YTBEPI)KIAET, UTO 1I€IM aHTUMOHOIIOIBHOIO 3aKOHOaTenbeTBa Kazaxcrana JOMKHbBI OTIIH-
yarbes oT Henel, ycranoBineHHbIX B EC u CLLA, B 4acTHOCTH, HallpaBJI€HHBIX HA yCTONYHU-
BO€ Pa3BUTHE, POCT, THHOBALIMY U IIEPEPACIIPENICIICHUE.

Knrouesvie cnosa: konkypenmmuoe npago, anmumoHonoibHoe npaso; aHMUMOHONOIb-
HOe 3aKOH00amenbCmeo, Yeiu, 00U ecmeeHHblll UHmepec, IKOHOMU4ecKue yenu,; obecne-
yeHue coON00eHUs KOHKYPEeHYUU, pazeumue,; poCm, UHHO8AYUU; pACNPOCMPAHeHUe.
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